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Opinion #2:

Such a provision, by providing a floor below which the departing lawyer's
compensation may not fall, may lessen the possibility that the formula or pro-
cedure for dividing fees will discourage the lawyer from taking a case after the
lawyer leaves the firm. Therefore, such a provision is beneficial but it will not
rectify a fee division provision that fails to take into consideration the factors
set forth in Opinion #1 above. Moreover, the hourly rate set forth in a mini-
mum compensation provision must be determined in a manner that is reason-
able and fair under the circumstances. This means that it must take into con-
sideration the skill, knowledge, and experience of the lawyer at the time that
the lawyer leaves the firm, the difficulty of the work to be performed, and the
hourly rates paid to lawyers of similar experience in the relevant geographic
area.

Inquiry #3:

May the agreement for allocating legal fees include compensation to the law
firm for the goodwill that initially induced the client to seek the legal services
of the law firm?

Opinion #3:

Yes, if goodwill is valued fairly and reasonably and is not such a significant
proportion of the fee that it creates a financial disincentive for the departing
lawyer to continue the representation of clients who desire her services.

Inquiry #4:

May the agreement require the departing lawyer to reimburse the firm for
the costs advanced (e.g., costs for depositions, expert witnesses, medical
records, etc.) on behalf of a client immediately upon the departure of the
lawyer or soon thereafter? May the agreement require the departing lawyer to
sign a promissory note for the costs advanced?

Opinion #4:

No. The costs advanced for a client are the client's financial responsibility
and the departing lawyer may not be made liable for this debt. Such a provision
would have a chilling effect on the departing lawyer's willingness to continue
the representation of a client. See Ethics Decision 2000-6 (by conditioning
departing lawyer's ability to represent client on the satisfaction of client's finan-
cial obligation to former firm, provision imposes financial penalty that will dis-
courage continued representation of clients). However, the firm may pursue
any legal claim that it has against the client and the employment agreement
may require the departing lawyer to protect the firm's interest in receiving
reimbursement for costs advanced from any final settlement or judgment
received by the client.

Inquiry #5:

Is an employment agreement that divides legal fees between a former law
firm and a departed lawyer a violation of the prohibition in Rule 1.5(e) on the
division of fees between lawyers who are not in the same firm?

Opinion #5:

No, comment [9] to Rule 1.5 provides that the prohibition on fee divisions
in paragraph (e) of the rule does not prohibit or regulate division of fees to be
received in the future for work done when lawyers were previously associated
in a law firm.

Inquiry #6:

May an employment agreement include a mandatory arbitration or alter-
native dispute resolution provision in the event the departing lawyer and the
former firm cannot amiably resolve disputes over the division of legal fees?

Opinion #6:

Yes. Lawyers are urged to include such provisions in employment agree-
ments to foster early resolution of disputes without litigation and without
drawing clients into the disputes. As observed in RPC 107, which approves of
a mandatory alternative dispute provision in a fee agreement with a client, "[a]s
a matter of professionalism, lawyers should avoid litigation to collect fees wher-
ever possible. In that regard lawyers are encouraged to employ reasonably avail-
able alternative forms of dispute resolution.” See also RPC 48 (clients should
not be drawn into disputes upon dissolution of firm).

2008 Formal Ethics Opinion 10
October 24, 2008

Guidelines for Fees Paid in Advance

Opinion surveys prior ethics opinions on legal fees, sets forth the ethical require-
ments for the different types of fees paid in advance, authorizes minimum fees
earned upon payment, and provides model fee provisions.

Background:

Although there are several ethics opinions on the ethical requirements rel-
ative to the different types of legal fees that are charged and collected at the
beginning of the representation of a client, the information in these opinions
is not gathered in one place and the opinions appear to provide contradictory
or inconsistent advice. In addition, the confusion among lawyers as to the eth-
ical requirements for legal fees paid prior to representation has lead to poorly
crafted fee agreements. In response to these concerns, this opinion sets forth the
key ethical obligations when charging and collecting legal fees, surveys the
opinions on legal fees, reconciles the holdings in the opinions, and provides
model provisions for fee agreements that satisfy the requirements of the Rules
of Professional Conduct and the ethics opinions.

Key Ethical Obligations

Regardless of the type of fee, all legal fees must meet the following standard
set forth in Rule 1.5(a) of the Rules of Professional Conduct:

A lawyer may not make an agreement for, charge, or collect an illegal or
clearly excessive fee.... The factors to be considered in determining whether a
fee is clearly excessive include the following:

(1) the time and labor required, the novelty and difficulty of the questions

involved, and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the par-

ticular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers perform-

ing the services; and

(8) whether the fee is fixed or contingent.

It may be difficult to determine whether a legal fee is clearly excessive until
the representation is concluded and all of the relevant factors are taken into
consideration. At that point, a lawyer may be required to disgorge some por-
tion of a fee that he or she has already collected to insure that the total fee is
not clearly excessive. 2000 FEO 5. If the client's funds were deposited in the
lawyer's trust account, the money is available to return to the client. If, because
of the nature of the fee (see discussion below) the client funds were paid to the
lawyer, the lawyer may be required to make a refund to the client using his or
her own funds.

In addition to avoiding clearly excessive fees, a lawyer must deposit any
funds that belong to a client in the lawyer's trust account. Rule 1.15-2(a). This
means that any payment that remains the property of the client until earned,
usually by the performance of legal services, must be deposited into the lawyer's
trust account and may not be withdrawn without the client's consent until
earned. When the lawyer is discharged, any money that remains on deposit in
the trust account must be paid back to the client.

Finally, a lawyer must deal honestly and fairly with his or her clients and
should give a client sufficient information to make reasonable decisions about
the representation including decisions about the fee arrangement. See Rule 1.4
and Rule 8.4(c).

Survey of the Opinions

RPC 50 holds that a lawyer may charge and collect a general retainer as
consideration for the exclusive use of the lawyer's services in a particular matter.
Such retainers are sometimes referred to as "true retainers" because the money
is paid for nothing more than the reservation of the lawyer's time; the legal
services provided by the lawyer are separately compensated. The opinion dis-
tinguishes the general retainer from an advance payment as follows:

In its truest sense, a retainer is money to which an attorney is immediately

entitled and should not be placed in the attorney's trust account. A "retain-
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er" which is actually a deposit by the client of an advance payment of a fee

to be billed on an hourly basis is not a payment to which the attorney is

immediately entitled. It is really a security deposit and should be placed in
the trust account. As the attorney earns the fee, the funds should be with-
drawn from the account.

RPC 158 holds that an advance payment to a lawyer for services to be ren-
dered in the future, in the absence of an agreement with the client that the pay-
ment is earned immediately, is a deposit securing the payment of a fee which
is yet to be earned. As such, it remains the property of the client and must be
deposited in the lawyer's trust account. See also 2005 FEO 13 (minimum fee
that is collected at the beginning of a representation and will be billed against
at a lawyer's regular hourly rate is neither a general retainer nor a flat fee; there-
fore, minimum fee remains the client's money until earned by the provision of
legal services and must remain on deposit in the trust account until earned).

RPC 158 also holds that a lawyer may charge and collect a flaz fee for rep-
resentation on a specific, discrete legal task such as resolution of a traffic infrac-
tion. If the client agrees that the money represents a flat fee to which the lawyer
is immediately entitled, the lawyer may pay the money to himself or herself or
deposit the money in the firm's general operating account rather than the firm
trust account. The agreement of the client that the flat fee is earned upon pay-
ment is critical. The opinion warns, however,

[w]hether the fee portion is deposited in the trust account or paid over to

the operating account, any portion of the fee which is clearly excessive may

be refundable to the client either at the conclusion of the representation or
earlier if [the lawyer's] services are terminated before the end of the engage-
ment.

97 FEO 4 amplifies the definitions for the general retainerand the flar fee.
Both types of fees may be charged and collected at the beginning of a represen-
tation and are considered "presently owed" to the lawyer. The general retainer
is "a payment ‘for the reservation of the exclusive services of the lawyer which
is not used to pay for the legal services provided by the lawyer."" [Citing and
quoting Rule 1.15-1, cmt.[4].] "The true general retainer finds general appli-
cation in those instances where corporate clients, merchants or businessmen
have a specific need to consult the lawyer on a regular or recurring basis." The
opinion admonishes that a general retainer, like all other fees, must not be
clearly excessive and "[w]hat is customarily charged in similar situations may
determine whether a specific true general retainer is clearly excessive."

A flat fee may be earned at the beginning of the representation and is pay-
ment "for specified legal services to be completed within a reasonable period of
time." "[T]his type of fee provides economic value to the client and the lawyer
alike because it enables the client to know, in advance, the expense of the rep-
resentation and it rewards the lawyer for efficiently handling the matter.” A flat
fee arrangement is “customarily identified with isolated transactions such as
representations on traffic citations, domestic actions, criminal charges, and
commercial transactions.” The flat fee is collected at the beginning of the rep-
resentation, treated as money to which the lawyer is immediately entitled, and
paid to the lawyer or deposited in the lawyer's general operating account.

The opinion recognizes that a lawyer may charge a client Aybrid fees. Such
hybrid fees include a payment that is part general retainer or flat fee and part
advance to secure the payment of fees yet to be earned. With hybrid fees, one
portion of the fee is earned immediately and the other portion remains the
client's property and must be deposited in the trust account to be withdrawn
as earned. "There should be a clear agreement between the lawyer and the
client as to which portion of the payment is a true general retainer, or a flat fee,
and which portion of the payment is an advance. Absent such an agreement,
the entire payment must be deposited into the trust account and will be con-
sidered client funds until earned.”

With regard to an advance payment, the opinion reiterates that
[t]he funds advanced by the client and deposited in the trust account may
be withdrawn by the lawyer when earned by the performance of legal serv-
ices on behalf of the client pursuant to the representation agreement with
the client. Revised Rule 1.15-1(d). Should the client terminate the relation-
ship, that portion of the advance fee deposited in the lawyer's trust account
which is unearned must be refunded to the client.

2000 FEO 5 prohibits the use of the term "nonrefundable fee™ in fee agree-
ments while further elucidating the differences between fees earned at the

beginning of a representation and payments that are security for a fee which is
yet to be earned. The opinion emphasizes that a lawyer may treat an advance
payment as an earned fee (and deposit the money in the firm's operating
account) "only if the client agrees that [the] payment may be treated as earned
by the lawyer when it is paid.” The opinion's most important paragraphs
emphasize that there is a duty to refund "any portion of a fee that is clearly
excessive regardless of the type of fee that was paid” and, therefore, no fee is
truly nonrefundable. "To call such a payment a 'nonrefundable fee' is false and
misleading in violation of Rule 7.1." However, a lawyer may agree with a client
that "some or all of a fee may be forfeited under certain conditions but only if
the amount so forfeited is not clearly excessive in light of the circumstances and
all such conditions are reasonable and fair to the client.”

Rather than calling a flat fee "nonrefundable,” the opinion instructs a
lawyer to refer to such a fee as a "prepaid flat fee."

The Types of Fees and Their Characteristics

Based upon the survey of the ethics opinions, these are the types of fees that
are paid in advance and their characteristics:

Advance Payment: a deposit by the client of money that will be billed
against, usually on an hourly basis, as legal services are provided; not earned
until legal services are rendered; deposited in the trust account; unearned por-
tion refunded upon the termination of the client-lawyer relationship.

General Retainer: consideration paid at the beginning of a representation
to reserve the exclusive services of a lawyer but not used to pay for actual rep-
resentation; generally used when corporate or business clients have a specific
need to consult a lawyer on a regular basis; earned upon payment; paid to
lawyer or deposited in firm operating account; some or all of the retainer is sub-
ject to refund if clearly excessive under the circumstances as determined upon
the termination of the client-lawyer relationship.

Flat Fee or Prepaid Flat Fee: fee paid at the beginning of a representation
for specified legal services on a discrete legal task or isolated transaction to be
completed within a reasonable amount of time; fee pays for all legal services
regardless of the amount of time the lawyer expends on the matter; if client
consents, treated as earned immediately and paid to the lawyer or deposited in
the firm operating account; some or all of the flat fee is subject to refund if
clearly excessive under the circumstances as determined upon the termination
of the client-lawyer relationship.

Hybrid Fee: fee paid at the beginning of a representation that is in part a
general retainer or a flat fee and in part an advance payment to secure the pay-
ment of fees yet to be earned; one portion of the fee is earned immediately and
the other remains the client's property on deposit in the trust account; client
must consent and agree to the portion that is a flat fee or a general retainer and
earned immediately; unearned portion of the advance payment refunded upon
termination of the client-lawyer relationship; flat fee/general retainer portion
subject to refund if clearly excessive under the circumstances as determined
upon the termination of the client-lawyer relationship.

Reconciling the Opinions

If there is a seeming inconsistency in the ethics opinions it arises from the
strict formulation of the general retainer. A lawyer is allowed to charge a general
retainer as consideration for the reservation of the lawyer's services and to treat
the money as earned immediately. But the client is not given a credit for future
legal services up to the value of the retainer. This strikes many lawyers as detri-
mental to the client's interests and it has lead to the creation of hybrid fees. The
strict formulation of the general retainer has been maintained by the Ethics
Committee for three important reasons. It avoids the client confusion that is
engendered if a client is told that a payment both reserves the lawyer's services
and pays for future representation. In addition, requiring general retainers to
be separate and distinct from advance fees means that, if an advance fee is
charged for future legal services, there is no penalty to the client for deciding
to change legal counsel before the advance fee is exhausted and, if a refund is
owed to the client because expected services have not been performed, the
money is readily available in the trust account.

Upon further reflection, the Ethics Committee has, nevertheless, deter-
mined that it is in the client's interest to receive legal services up to the value
of a general retainer provided the client fully understands and agrees that the
payment the client makes at the beginning of the representation is earned by
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the lawyer when paid, will not be deposited in a trust account, and is only sub-
ject to refund if the charge for reserving the lawyer's services (as opposed to the
charge for the legal services performed) is clearly excessive under the circum-
stances. This newly acknowledged form of fee payment made by a client at the
beginning of a representation will be referred to as a minimum fee and have the
following characteristics:

Minimum Fee: consideration paid at the beginning of a representation to
reserve the exclusive services of a lawyer; lawyer provides legal services up to the
value of the minimum fee; earned upon payment; paid to lawyer or deposited
in firm operating account; some or all of the minimum fee is subject to refund
if clearly excessive under the circumstances as determined upon the termina-
tion of the client-lawyer relationship.

To the extent any previous ethics opinion is inconsistent with this opinion,
it is overruled.

Model Fee Provisions: Introduction

The Rules of Professional Conduct do not require fee agreements to be in
writing unless the fee is contingent on the outcome of the matter. Rule 1.5(c).
The fees discussed in this opinion are not contingent and technically a lawyer
is not required to put a client's agreement to pay such fees in writing.
Nevertheless, given the propensity of clients to misunderstand the purpose of
a payment made prior to the commencement of a representation (and whether
such a payment will be refunded), a lawyer would be prudent to put in writing
any fee agreement that requires a client to make a payment in advance.

In addition to explaining and obtaining the client's consent to charge the
specified payments prior to representation, a lawyer's written fee agreement
with a client should also contain provisions that fully and clearly explain how
fees and expenses are charged including, but not limited to, the following: how
billable hours are calculated and the rates charged per hour for the services of
the lawyers or staff members who will work on the client's matter; if some
other method of billing is used, such as value billing, how the fee will be deter-
mined; and the expenses for which the client will be liable and how the cost of
those expenses will be determined.

Model Fee Provisions
Note that the following paragraphs contain suggested or recommended language.
Lawyers are not required to use these model fee provisions.

Advance Payment

As a condition of the employment of Lawyer, Client agrees to deposit
$ in the client trust account maintained by Lawyer's firm. This money
is a deposit securing payment for the legal work for Client that will be performed
by Lawyer and his/her staff. Legal work will be billed on an hourly basis [or other
appropriate basis] according to the schedule attached to this agreement. Client
specifically authorizes Lawyer to withdraw funds from Client's deposit in the
trust account when payment is earned by the performance of legal services for
Client. When the deposit is exhausted, Lawyer reserves the right to require fur-
ther reasonable deposits to secure payment. Lawyer will provide Client with a
[monthly, quarterly, etc.] accounting [upon request] for legal services showing the
legal fees earned and payment of the fees by withdrawal against Client's deposit
in the trust account. Client should notify Lawyer immediately if Client retracts
his/her consent to the withdrawal of money from Client's deposit in the trust
account to pay for legal services. When Lawyer's representation ends, Lawyer will
provide Client with a written accounting of the fees earned and costs incurred,
and a refund of any unearned portion of the deposit that remains in the trust
account [less expenses associated with the representation].

General Retainer

As a condition of the employment of Lawyer, Client agrees to pay $
to Lawyer. This money is a general retainer paid by Client to ensure that Lawyer
is available to Client in the event that legal services are needed now or in the
future and to insure that Lawyer will not represent anyone else relative to
Client's legal matter without Client's consent.

Client understands and specifically agrees that:

m the general retainer is not payment for the legal work to be performed by

Lawyer;

m Client will be billed separately for the legal work performed by Lawyer

and his/her staff. Legal work will be billed on an hourly basis [or other
appropriate basis] according to the schedule attached to this agreement;
m the general retainer will be earned by Lawyer immediately upon pay-
ment and will be deposited in Lawyer's business account rather than a client
trust account; and

m when Lawyer's representation ends, Client will not be entitled to a
refund of any portion of the general retainer unless it can be demonstrated
that the general retainer is clearly excessive under the circumstances.

Flat Fee (or Prepaid Flat Fee)
As a condition of the employment of Lawyer, Client agrees to pay $
to Lawyer as a flat fee for the following specified legal work to be performed by
Lawyer for Client: [description of legal work]
Client understands and specifically agrees that:
m the flat fee is the entire payment for the specified legal work to be performed
by Lawyer regardless of the amount of time that it takes Lawyer to perform
the legal work;
m the flat fee will be earned by Lawyer immediately upon payment and will
be deposited in Lawyer's business account rather than a client trust account; and
m when Lawyer's representation ends, Client will not be entitled to a refund of
any portion of the flat fee unless (1) the legal work is not completed, in which
event a proportionate refund may be owed, or (2) it can be demonstrated that
the flat fee is clearly excessive under the circumstances.

Minimum Fee
As a condition of the employment of Lawyer, Client agrees to pay $
to Lawyer. This money is a minimum fee for the reservation of Lawyer's servic-
es; to insure that Lawyer will not represent anyone else relative to Client's legal
matter without Client's consent; and for legal work to be performed for Client.
Client understands and specifically agrees that:
m the minimum fee will be earned by Lawyer immediately upon payment
and will be deposited in Lawyer's business account rather than a client trust
account;
m Lawyer will provide legal services to Client on an hourly basis [or other
appropriate basis] according to the schedule attached to this agreement
until the value of those services is equivalent to the minimum fee; thereafter,
Client will be billed for the legal work performed by Lawyer and his/her staff
on an hourly basis [or other appropriate basis] according to the schedule
attached to this agreement; and
m when Lawyer's representation ends, Client will not be entitled to a refund
of any portion of the minimum fee, even if the representation ends before Lawyer
has provided legal services equivalent in value to the minimum fee, unless it can
be demonstrated that the minimum fee is clearly excessive fee under the cir-
cumstances.
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Representation of Beneficiary on Other Matters While Serving as Foreclosure
Trustee

Opinion rules that a lawyer may serve as the trustee in a foreclosure proceeding
while simultaneously representing the beneficiary of the deed of trust on unrelated
matters and that the other lawyers in the firm may also continue to represent the
beneficiary on unrelated matters.

Inquiry #1:

Attorney A is employed by Law Firm. The lawyers of the firm routinely
represent various bank clients including Bank Z. Bank Z is one of the firm's
largest clients and all of the lawyers in the firm perform some work for the
bank.

Attorney A has been asked to serve as the substitute trustee for the foreclo-
sure of a deed of trust securing a loan (the Loan) made by Bank Z to the
grantor (the Borrower) of the deed of trust. Bank Z is the named beneficiary
of the deed of trust. The lawyers at the firm did not represent Bank Z on the
negotiation or securitization of the Loan. The lawyers have not previously rep-
resented the Borrower.

Attorney A and the other lawyers in Law Firm want to continue to repre-
sent Bank Z on unrelated legal matters throughout the course of the foreclosure
proceeding. Bank Z does not object. Borrower has not been notified that

Opinions: 10-197



Attorney A and the other lawyers of the firm represent Bank Z on other unre-
lated matters.

May Attorney A continue to represent Bank Z on matters unrelated to the
Loan and serve as substitute trustee for the foreclosure?

Opinion #1:

Attorney A may serve as trustee and continue to represent the bank on
other matters because it is unlikely that his impartiality as trustee will be
impaired by his duty of loyalty to and advocacy for the bank on other unrelated
matters. Even when the proceeding is contested, Attorney A may serve as
trustee and continue to represent the bank on other matters.

There are a number of ethics opinions that hold that a lawyer serving as
trustee in a contested foreclosure proceeding may not act as the advocate for
the beneficiary or the grantor in an adversarial proceeding arising from or con-
nected with the deed of trust because the trustee is a fiduciary and, when exer-
cising his discretion in the foreclosure, must play an impartial role relative to
both parties. RPC 3, RPC 64, RPC 82, RPC 90, 04 Formal Ethics Opinion
3. See also N.C. Gen. Stat. 45-21.16(c)(7)b (notice to the debtor must contain
a statement that a trustee is "a neutral party and, while holding that position
in the foreclosure proceeding, may not advocate for the secured creditor or for
the debtor in the foreclosure proceeding™). None of the ethics opinions, how-
ever, consider whether a lawyer is disqualified from serving as trustee if he con-
tinues to represent the lender on unrelated legal matters.

RPC 3, which rules that a lawyer may serve as a foreclosure trustee after rep-
resenting the beneficiary of the deed of trust in the negotiation of the loan,
explains the basis for prohibiting the lawyer from acting as an advocate in a
contested foreclosure proceeding in the following passage:

[T]he Trustee owes a duty of impartiality to both parties which is inconsis-
tent with representing one of the parties in a contested
proceeding...Generally, when an attorney is required to withdraw from rep-
resentation or from a fiduciary role, it is either because of concerns [for the]
confidences of the client under Rule 4 [now Rule 1.6] and its predecessors
or because of conflicts of interest under Rule 5.1 [now Rule 1.7] or its pred-
ecessors where the attorney would be put in the position of inconsistent
roles or obligations at the same time or in the same proceeding. Since nei-
ther of those circumstances exist, and the rules do not appear to be directly
relevant by their terms or with regard to their purposes, Attorney A is not
ethically prohibited from continuing to serve as Trustee in a contested fore-
closure matter, despite his prior representation of [beneficiary of the deed
of trust], where he does not currently represent [beneficiary] in the foreclo-
sure or related proceedings.

To clarify these earlier opinions, a foreclosure proceeding is contested when
the grantor, or anyone else with standing, seeks to enjoin the proceeding or con-
tests any of the following issues at the foreclosure hearing: jurisdiction, service
of process, debt, default, notice, power of sale, and, in the case of residential
mortgages, certification regarding subprime loans.! A borrower's motion to con-
tinue the proceeding or request to postpone the sale does not render the fore-
closure contested. As with the trustee's own motion for a continuance or deci-
sion to postpone, these are procedural matters to which the trustee may respond
within his or her discretion without impairing his or her ability to foreclose on
the property consistent with the statutory requirements and the deed of trust.

If Attorney A represents Bank Z in other matters and the foreclosure is con-
tested, Attorney A can maintain his impartiality as trustee if the bank represents
itself or hires a lawyer to represent it in the foreclosure proceeding.
Nevertheless, if Attorney A determines that he cannot protect and advance the
interests of the bank in the unrelated matters while remaining impartial in a
contested foreclosure proceeding where a substantial interest of the bank is at
stake, Attorney A would have a conflict of interest requiring him to decide
whether to continue to represent the bank on the unrelated matters and relin-
quish the trustee role to someone who will not be similarly compromised or to
fulfill the role of trustee by withdrawing from the representation of the bank in
all other matters. See also Rule 1.7(a)(1)(concurrent conflict of interest exists if
representation of one or more clients may be materially limited by the lawyer's
responsibilities to a third person).

Inquiry #2:
Perceiving that he has a personal conflict of interest, Attorney A withdraws

from the representation of Bank Z on all unrelated matters in order to continue
to serve as trustee. Are the other lawyers in Law Firm required to withdraw
from the representation of Bank Z on matters unrelated to the Loan if Attorney
A serves as the substitute trustee for the contested foreclosure?

Opinion #2:

No, the other lawyers in the firm may continue to represent Bank Z on
unrelated matters.

Rule 1.10(a) provides that a disqualification based upon a personal interest
of a lawyer that does not present a significant risk of materially limiting the rep-
resentation of a client by the remaining lawyers in a firm is not imputed to the
remaining lawyers in the firm. Comment [3] to Rule 1.10 specifies that "[t]he
rule in paragraph (a) does not prohibit representation where neither questions
of client loyalty nor protection of confidential information are presented.”
Serving in the role of trustee does not raise questions of client loyalty or pro-
tection of confidential information because the lawyer/trustee does not repre-
sent either party in the foreclosure. Therefore, Attorney A's disqualification
from the representation of Bank Z to maintain his impartiality is not imputed
to the other lawyers in the firm who are representing the bank on matters unre-
lated to the Loan and the foreclosure.

Inquiry #3:

Attorney B, another lawyer in Law Firm, intends to act as the lawyer for
Bank Z in connection with the Loan including representation in the foreclo-
sure proceeding. May Attorney B represent Bank Z on all matters related to the
Loan, including the foreclosure, if another lawyer in his firm is serving as the
trustee?

Opinion #3:

No, if the foreclosure is contested, Attorney B may not represent Bank Z at
the foreclosure proceeding or on any matter related to the Loan. Attorney A's
impartiality may be impaired if another lawyer from his firm appears in the
foreclosure or related matters on behalf of the bank. To preserve the integrity
of the process and the impartiality of the trustee, Attorney A's disqualification
from serving as an advocate for one of the parties to a contested foreclosure in
any matter related to the Loan is imputed to the other lawyers in the firm. See
Rule 1.10(a).

Inquiry #4:
May another lawyer in the firm represent Attorney A in his capacity as
trustee for the foreclosure?

Opinion #4:

Yes, and the lawyer may continue to do unrelated legal work for the bank
while representing Attorney A as trustee. See Opinion #1 above. However, if
Attorney A determines that he has a conflict of interest in serving as the trustee
while continuing to represent the bank on unrelated matters and withdraws
from the representation of the bank on unrelated matters to continue to serve
as trustee, a lawyer representing Attorney A as trustee would be similarly dis-
qualified. See Rule 1.10(a).

Inquiry #5:

Law Firm has set up a separate entity, Firmco, to serve as trustee on deeds
of trust. Law Firm or its lawyers have a controlling ownership interest in
Firmco. Firmco is substituted as trustee on the deed of trust securing the Loan
made by Bank Z. May a lawyer in the firm represent Firmco in its capacity as
trustee for the foreclosure? May the lawyer continue to do unrelated legal work
for the bank?

Opinion #5:

Yes, the lawyer may represent Firmco as trustee and the lawyer representing
Firmco may continue to do unrelated legal work for the bank. See Opinion #4.
However, a lawyer for the firm may not simultaneously provide representation
to Firmco and advocate for the lender in a contested foreclosure proceeding.
See Opinion #1.

Inquiry #6:

Should the Borrower be informed that Attorney A and the other lawyers
in Law Firm will continue to represent Bank Z on matters unrelated to the
foreclosure?
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Opinion #6:

Yes. The role of the trustee in a foreclosure proceeding is similar to the roles
of arbitrator or mediator which are addressed in Rule 2.4. Rule 2.4(b) provides
that when a lawyer serving as a third-party neutral knows or reasonably should
know that a party does not understand the lawyer's role in the matter, the
lawyer shall explain the difference between the lawyer's role as a third party
neutral and a lawyer's role as one who represents a client. Similarly, explaining
the role of the trustee and the role of the other lawyers in the firm (who con-
tinue to represent the bank) to a borrower in a foreclosure proceeding will help
to avoid confusion and will allow the borrower to pursue his legal remedies to
remove the trustee if he objects.

Inquiry #7:

If Borrower informally objects to Attorney A serving as the trustee because
Attorney A and the other lawyers in the firm represent Bank Z on unrelated
matters, is Attorney A required to withdraw from service as trustee?

Opinion #7:
No, Attorney A is not required to withdraw unless ordered to do so by a
court.

Inquiry #8:
Do the responses to any of the preceding inquiries change if Bank Z is not
one of the largest clients of Law Firm?

Opinion #8:
No.

Endnote

1. G.S. A745-105 allows the Commissioner of Banks (COB) to delay the time within
which a lender can file a foreclosure proceeding on a subprime loan for a period of up to
30 days and to suspend a foreclosure on a subprime loan based upon its review of loan
information that the lender must file with the Administrative Office of the Courts pur-
suant to G.S. A745-103. The clerk of court must find that the loan is not subprime or,
if subprime, that the COB has not delayed the time for filing the foreclosure proceeding
or suspended the foreclosure based its review of the loan information.

2008 Formal Ethics Opinion 12
April 24, 2009

Prohibition on Initiating Foreclosure on Client's Property While Still
Representing Client

Opinion rules that a lawyer may not initiate foreclosure on a deed of trust on a
client's property while still representing the client.

Inquiry #1:

Lawyer represents Client in a domestic case. In exchange for Lawyer's serv-
ices, Client executed a promissory note, which was secured by a deed of trust
on property that is not involved in the domestic action. Lawyer sent Client a
"Notice of Demand" regarding payment on the note. Soon thereafter, Lawyer
initiated foreclosure proceedings in an effort to collect on the deed of trust.
Lawyer continues to represent Client in the domestic case.

May Lawyer initiate foreclosure proceedings against Client while continu-
ing to represent Client ?

Opinion #1:

No. Although Lawyer could acquire a deed of trust on the property if he
complied with Rule 1.8(a), enforcing the security interest while currently rep-
resenting the grantor of the interest, even in an unrelated matter, creates a con-
flict of interest in violation of Rule 1.7(a)(2). Moreover, Rule 8.4(g) provides
that it is professional misconduct for a lawyer intentionally to prejudice or
damage his or her client during the course of the professional relationship,
except as may be required by Rule 3.3. Lawyer should not initiate foreclosure
proceedings against Client until the representation is concluded.

As a matter of procedure, comment [16] to Rule 1.8 provides that, prior to
initiating a foreclosure on property subject to a lien securing a legal fee, a lawyer
must notify a client of the right to require the lawyer to participate in the State
Bar's mandatory fee dispute resolution program.

2008 Formal Ethics Opinion 13
July 24, 2009

Audit of Real Estate Trust Account by Title Insurer

Opinion rules that, unless affected clients expressly consent to the disclosure of
their confidential information, a lawyer may allow a title insurer to audit the
lawyer's real estate trust account and reconciliation reports only if certain written
assurances to protect client confidences are obtained from the title insurer, the audit-
ed account is only used for real estate closings, and the audit is limited to certain
records and to real estate transactions insured by the title insurer.

Inquiry #1:

Under North Carolina law, title insurance policies are issued upon receipt
of title certification from a licensed North Carolina lawyer. A title insurer will
only issue title assurances to approved lawyers as provided by N.C. Gen. Stat.
858-26.1. In the vast majority of real estate closings, the lender delivers the pro-
ceeds of the new loan (for the purchase or refinancing of the real estate) to the
approved lawyer to be disbursed from the approved lawyer's trust account
upon the closing of the transaction. Lenders and buyers/borrowers in real estate
transactions frequently request title insurance coverage in the form of a closing
protection letter in which the title insurer agrees to reimburse the lender and/or
the buyer/borrower for, among other things, actual loss on account of the fraud
or dishonesty of the approved lawyer in handling the lender's funds. Closing
protection letters are necessary to facilitate real estate transactions in North
Carolina as lenders are unwilling to risk their funds without these assurances
from title insurers.

Title insurers are experiencing increasing liability for lawyer defalcations
pursuant to closing protection letters and title insurance policies issued in con-
nection with real estate transactions. In addition, parties to real estate transac-
tions who are not covered by title insurance are suffering losses related to the
misuse of funds deposited in real estate trust accounts.

To provide the assurances required by lenders and buyer/borrowers, title
insurers need a way to assess whether funds from real estate trust accounts are
being disbursed and accounted for properly. Real estate lawyers may use out-
side reconciliation services to reconcile their trust accounts. Title insurers
would like to request either an audit of an approved lawyer's trust account
and/or review of the lawyer's trust account reconciliation reports to ensure the
safety of the funds and protect the interests of those whose funds are placed in
the trust account and rely upon the appropriate disbursement of those funds.

Lawyer A is an approved lawyer with Title Insurer. Title Insurer has issued
at least one closing protection letter for Lawyer A. May Lawyer A voluntarily
permit Title Insurer to audit his trust account?

Opinion #1:

Yes, Lawyer A may voluntarily permit Title Insurer to audit any trust
account used solely for real estate closings provided the audit is limited to trans-
actions insured by Title Insurer and, further provided, Lawyer A obtains certain
assurances from Title Insurer.

Rule 1.6 requires a lawyer to protect from disclosure all information
acquired during the professional relationship including information about a
client contained in the lawyer's trust account records. Nevertheless, confiden-
tial information may be revealed when the client gives informed consent, dis-
closure is impliedly authorized to carry out the representation, or a specific
exception allowing disclosure set forth in paragraph (b) of Rule 1.6 applies.
Although the specific exceptions are not applicable here, the general exception
that permits disclosure to carry out the representation is applicable. A self-evi-
dent objective of both the lender and the buyer/borrower, the clients in a real
estate transaction, is that the loan proceeds will be used for the purpose for
which they were intended and not misused or misappropriated by the closing
lawyer. Therefore, there is implied consent by real estate clients to disclose such
information as may be necessary to prevent defalcations including information
necessary for a title insurer to perform an audit of the lawyer's trust account.

It cannot be assumed that non-real estate clients impliedly authorize the
disclosure of confidential information about their deposits to a lawyer's general
trust account to a title insurance company. Moreover, it cannot be assumed
that a real estate client's implied consent extends to title companies that did not
insure the client's transaction. Absent the express consent of those clients
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whose confidential information may be disclosed, a lawyer may only allow an
audit that is limited to certain financial records related to a trust account used
solely for real estate closings and to certain financial records related to real estate
transactions insured by the title insurer. Specifically, the audit must be limited
to review of the following records on the trust account: bank statements and
deposit tickets for three months (not including copies of checks); reconciliation
reports for three months (confidential client information redacted); and the
general ledger for six months (names of payees redacted). The audit shall also
be limited to the following records of real estate transactions insured by the title
insurer: copies of cancelled checks; copies of deposited checks; cash receipts (if
any); disbursement receipts; closing instructions; settlement statements (all
drafts and final versions); pay-off statements; wiring instructions and wire con-
firmations; all recorded documents; the client-specific ledger; and the bank
statement from any open interest-bearing account used for the transaction.

This opinion can be distinguished from 98 FEO 10 which holds that an
insurance defense lawyer may not disclose confidential information about an
insured's representation in bills submitted to an independent audit company at
the insurance carrier's request unless the insured consents. That opinion pro-
vides that a lawyer should not ask for the consent of the insured "[w]hen the
insured could be prejudiced by agreeing and gains nothing™ such that "a disin-
terested lawyer would not conclude that the insured should agree in the
absence of some special circumstance.” 98 FEO 10 presumes that the interests
of the insured and the insurance carrier relative to the payment of legal fees are
in conflict because the insured wants the best defense money can buy and the
insurance carrier wants to limit its expenditures on legal fees. This is not the
case with regard to audits of real estate trust accounts where a title insurer's
interest in preventing the theft of closing funds by a lawyer can be presumed
to be the same as that of the buyer and the seller of the property. Another dis-
tinction resides in the type of information that would be obtained in an audit
of a bill for legal services and in the audit of trust account records for a real
estate closing. The legal bill often contains detailed information about the rep-
resentation which is clearly confidential and may also be privileged under the
law of evidence. Although the limited client information gained in an audit of
a real estate trust account is confidential, it is probably not privileged.!
Therefore, the risk that the privilege will be waived as a consequence of the
audit is remote.

To further protect confidential client information during the audit process,
prior to an audit, Lawyer A must obtain written assurances from the title insur-
er of the following: (1) the information disclosed will be used for no other pur-
poses than to confirm the proper use of funds and the lawyer's compliance with
the trust accounting requirements in Rule 1.15; (2) the information will not
be used by the title insurer for marketing or business purposes other than risk
management; (3) access to the information will be limited to those employees
of the title insurer who need the information to make risk management deci-
sions; and (4) the disclosed information will not be shared with any third party
except the State Bar and, in the event a defalcation is discovered, the informa-
tion will be disclosed to the State Bar or other appropriate authorities. See Rule
1.15. Regardless of the title insurer's duty to report evidence of a defalcation to
the State Bar, any North Carolina lawyer who has such knowledge is also
required to report to the State Bar pursuant to Rule 8.3(a).

Although Lawyer A must obtain title insurer's written assurances relative to
protecting confidential client information, he is not prohibited from allowing
the title insurer's conclusions as a result of the audit to be released to a third
party such as another title insurer.

Inquiry #2:

May Lawyer A voluntarily permit Title Insurer to examine and review
Lawyer A's reconciliation reports whether generated by Lawyer A and his staff,
or generated by an outside reconciliation service employed by Lawyer A?

Opinion #2:

Yes, provided the reconciliation reports are for a trust account that is used
solely for real estate closings and the required written assurances from the title
insurer set forth in Opinion #1 are obtained. See Opinion #1 above.

Inquiry #3:
Title Insurer conditions designation as an approved lawyer on the lawyer's
agreement that Title Insurer may audit the lawyer's trust account and review

the lawyer's reconciliation reports upon request. May a lawyer seek designation
as an approved lawyer for Title Insurer?

Opinion #3:

Yes, provided the audit is limited to trust accounts, or the reconciliation
reports therefore, that are used solely for real estate closings and the required
written assurances from the auditor and the title insurer set forth in Opinion
#1 are obtained. See Opinion #1 above.

Inquiry #4:
Would the responses to any of the preceding inquiries be different if mul-
tiple lawyers in the same firm use the same real estate trust account?

Opinion #4:
No.

Inquiry #5:

As noted above, many real estate lawyers use outside reconciliation services
to reconcile their trust accounts. Is this practice permitted under the Rules of
Professional Conduct?

Opinion #5:

Yes, a lawyer may delegate reconciliation to a company or to a nonlawyer
who is not employed in the lawyer's firm provided the lawyer makes reasonable
efforts to ensure that the person(s) providing the reconciliation services under-
stands the lawyer's professional duties with regard to the management of the
trust account under Rule 1.15 and also with regard to the protection of client
confidences under Rule 1.6. The lawyer remains professionally responsible for
the proper management and reconciliation of the account. See Rule 5.3.

Endnote
1. A privilege exists if (1) the relation of attorney and client existed at the time
the communication was made, (2) the communication was made in confidence,
(3) the communication relates to a matter about which the attorney is being pro-
fessionally consulted, (4) the communication was made in the course of giving or
seeking legal advice for a proper purpose although litigation need not be contem-
plated, and (5) the client has not waived the privilege. It is, however, a qualified
privilege subject to the general supervisory powers of the trial court. State v.

MclIntosh, 336 NC 517, 444 S.E.2d 438 (1994).

2008 Formal Ethics Opinion 14
October 23, 2009

Attribution When Using the Written Work of Another
Editor's note: The original version of this opinion was adopted by the State
Bar Council on January 23, 2009, and withdrawn by the council on July 24,
2009,

Opinion rules that it is not an ethical violation when a lawyer fails to attribute
or obtain consent when incorporating into his own brief, contract, or pleading
excerpts from a legal brief, contract, or pleading written by another lawyer.

Inquiry #1:

Lawyer A submitted a brief to the trial court that contained eight pages,
verbatim, from an appellate brief previously drafted and filed by Lawyer B in
an unrelated case. Lawyer B does not work for Lawyer A's firm. Lawyer A did
not credit Lawyer B for the copied portion of the brief, or obtain Lawyer B's
permission to incorporate the eight pages, entirely unchanged, into his own
brief. Lawyer A added references to additional relevant case law. Lawyer A
properly cited all court opinions, legal treatises, and published or copyrighted
works upon which he had relied. The only pre-existing writings included with-
in his brief without attribution were the relevant legal arguments submitted by
Lawyer B in an earlier appeal.

Did Lawyer A violate any Rule of Professional Conduct through his unat-
tributed use of eight pages of Lawyer B's brief?

Opinion #1:

No. It is not dishonest or unethical for a lawyer to incorporate excerpts
from the written work of another lawyer in a brief or other written document
without attribution. No opinion is expressed, however, on the legal question of
whether a lawyer has intellectual property rights in the lawyer's written works
including briefs, pleadings, discovery, and other legal documents.

Lawyers often rely upon and incorporate the work of others when writing
a brief, whether that work comes from a law firm brief bank, a client's brief
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bank, or a brief that the lawyer finds in a law library or posted on a listserv on
the Internet. By its nature, the application of the common law is all about
precedent, which invites the re-use of arguments that have previously been suc-
cessful and have been upheld. It would be virtually impossible to determine the
origin of the legal argument in many briefs. Moreover, the utilization of the
work of others in this context furthers the interests of the client by reducing the
amount of time required to prepare a brief and thus reducing the charge to the
client. See RPC 190 (1994). It also facilitates the preparation of competent
briefs by encouraging lawyers to use the most articulate, carefully researched,
and comprehensive legal arguments.

When using the work of another, the lawyer must still provide competent
representation. Rule 1.1. This means that the lawyer must verify any citations
in the excerpt to insure that the content and interpretation of caselaw, statute,
and secondary sources is correct.

Although consent and attribution are not required, if a lawyer uses, verba-
tim, excerpts from another's brief and the lawyer knows the identity of the
author of the excerpt, it is the better, more professional practice, for the lawyer
to include a citation to the source.

Inquiry #2:

If Lawyer B, or another lawyer, learns that Lawyer A submitted a brief to the
court that contained verbatim portions of a brief previously drafted and filed by
Lawyer B, does the lawyer have a duty to report Lawyer A to the State Bar?

Opinion #2:
No. See Opinion #1 above.

Inquiry #3:

Lawyer A's law firm maintains a "brief bank," consisting of memoranda of
law and briefs previously written by members of the firm and filed with trial or
appellate courts. Is it a violation of the Rules of Professional Conduct for
Lawyer A to use, verbatim, a portion of a memorandum or brief contained in
the brief bank without attribution?

Opinion #3:
No. See Opinion #1 above.

Inquiry #4:

Is it a violation of the Rules of Professional Conduct for Lawyer A to sign
his name to a brief, written by an associate at Lawyer A's direction and under
Lawyer A's supervision, without including the associate’s name on the brief?

Opinion #4:
No, so long as Lawyer A does not charge the client for work he did not per-
form.

Inquiry #5:

Is it a violation of the Rules of Professional Conduct for Lawyer A to copy,
verbatim and without attribution, clauses from a contract, pleading, discovery
request, or other similar document prepared by someone else for use in a sim-
ilar document that Lawyer A is preparing for a client?

Opinion #5:

No. It is not dishonest or misleading to incorporate such clauses in similar
documents without consent of the author or attribution. See Opinion #1
above.

Inquiry #6:

May a law firm distribute a "canned" newsletter to its clients that is
obtained from a commercial publishing company without disclosing that the
lawyers in the law firm did not actually author the material?

Opinion #6:

No. If the content of a newsletter is portrayed as the original work of the
firm's lawyers, the distribution of the newsletter under the law firm's name,
without disclosing the true authorship of the material contained in the newslet-
ter, is misleading and a violation of Rule 7.1(a).

2008 Formal Ethics Opinion 15
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Civil Settlement That Includes Agreement Not to Report to Law Enforcement
Authorities

Opinion rules that, provided the agreement does not constitute the criminal
offense of compounding a crime and is not otherwise illegal, and does not contem-
plate the fabrication, concealment, or destruction of evidence, a lawyer may partic-
ipate in a settlement agreement of a civil claim that includes a non-reporting pro-
vision prohibiting the plaintiff from reporting the defendant's conduct to law
enforcement authorities.

Inquiry:

Attorney represents Client who has been sued in a civil action for misap-
propriation of funds under the exercise of a durable power of attorney. The
complaint alleges that Client engaged in conduct that is both a civil wrong and
a crime. Law enforcement was not contacted by the plaintiff and has never
been involved in the matter. A settlement is offered by the plaintiff which
includes a condition that the plaintiff will not contact law enforcement to
report the alleged crime, but specifies that the plaintiff will cooperate with law
enforcement in any investigation that may occur on the authorities' own ini-
tiative to the extent required by law (so as not to constitute obstruction of jus-
tice). Attorney believes that the settlement agreement is in Client's best interest
and would like to recommend to Client that he accept the settlement offer.

May Attorney participate in the negotiation and settlement of the civil suit
if the settlement includes the non-reporting condition?

Opinion:

Yes, provided the non-reporting condition does not constitute the crim-
inal offense of compounding a crime and is not otherwise illegal, and the
agreement does not contemplate the fabrication, concealment, or destruc-
tion of evidence, including witness testimony.

98 FEO 19 provides guidance for a lawyer representing a victim with a
civil claim that also constitutes a crime and is analogous to the current
inquiry. In 98 FEO 19, the victim's civil claim for fraud was related to the
criminal charges of conspiracy to defraud. The opinion rules that if the vic-
tim's attorney has a well-founded belief that both the civil claim and the
criminal charges are warranted by the law and the facts, and the victim's
attorney has not attempted to exert or suggest improper influence over the
criminal justice system, the victim's attorney does not violate the Rules of
Professional Conduct by proposing that the victim acquiesce to a plea agree-
ment in exchange for a confession of judgment from the defendant in the
civil action. A critical component of the opinion is the condition that the
proposed settlement of the civil claim may not exceed the amount to which
the victim may be entitled under applicable law.

The purpose of the latter condition is to prevent the common law crime
of compounding a felony which occurs when one with knowledge that
another has committed a felony agrees not to inform the authorities in
exchange for something of value. State v. Hodge, 142 N.C. 665, 55 S.E.2d
626 (1906).

98 FEO 19 rules that a lawyer may present, participate in presenting, or
threaten to present criminal charges to resolve a civil matter provided the crim-
inal charges are related to the civil matter and the lawyer reasonably believes
that the charges are well-grounded in fact and warranted by law and, further
provided, the lawyer's conduct does not constitute a crime under the law of
North Carolina. The ABA Standing Committee on Ethics and Professional
Responsibility has opined that under these same circumstances, a lawyer is per-
mitted to partipate in a settlement agreement in which his client agrees to
refrain from instigating prosecution. See ABA Comm. on Ethics and
Professional Responsibility, Formal Op. 363 (1992); see also New York City
Op. 1995-13 (lawyer whose client could be charged with both civil and crim-
inal offense may offer a settlement in the civil matter that includes a condition
that the opponent not inform law enforcement authorities of the criminal mat-
ter). Similarly, the Committee on Legal Ethics of the West Virginia State Bar
held that, under limited circumstances, civil litigants should not be prevented
from agreeing to forego the filing of criminal charges in exchange for money
paid to resolve their civil suits. See Committee on Legal Ethics v. Printz, 416
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S.E.2d 720 (1992). The opinion cautioned lawyers, however, that they must
be careful not to use the threat of criminal prosecution to obtain more than is
owed or have their clients agree not to testify at future criminal trials. "'Seeking
payment beyond restitution in exchange for foregoing criminal prosecution or
seeking any payments in exchange for not testifying at a criminal trial ... are still
clearly prohibited." 1d. at 727.

Although there is no express prohibition in the Rules of Professional
Conduct against such an agreement, a lawyer must be careful to avoid the
criminal offense of compounding a crime, which in turn would violate the pro-
hibition in Rule 8.4(b) against “criminal act[s] that reflect adversely on the
lawyer's honesty, trustworthiness, or fitness as a lawyer in other respects.” This
means that the amount paid to settle the civil claim may not exceed the
amount to which the plaintiff would be entitled under applicable law; in other
words, 7o compensation may be paid to the plaintiff for the plaintiff's silence.
Moreover, the lawyers for both the plaintiff and the defendant must also be
careful to avoid any implication that the settlement includes the client's agree-
ment to testify falsely or to evade a subpoena in a criminal proceeding should
criminal charges subsequently be brought by the authorities. Such conduct
clearly violates the prohibitions in Rule 3.4(a) and (b) on counseling or assist-
ing another to destroy or hide evidence, testify falsely, or avoid serving as a wit-
ness. Finally, if there is a legal requirement to report certain conduct to the
authorities, as, for example, there is with child abuse and neglect, a lawyer may
not participate in a settlement agreement that includes a non-reporting provi-
sion that is illegal. See e.g. N.C.G.S. 7B-301.

Provided the settlement agreement does not constitute the criminal
offense of compounding a crime, is not otherwise illegal, and does not con-
template the fabrication, concealment, or destruction of evidence (includ-
ing witness testimony), a lawyer may participate in a settlement agreement
of a civil claim that includes a provision that the plaintiff will not report the
defendant's conduct to law enforcement authorities.
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Filing a Notice of Appeal in a Court-Appointed Juvenile Case

Opinion rules that a lawyer appointed to represent a parent at the trial of a
juvenile case may file a notice of appeal to preserve the client's right to appeal
although the lawyer does not believe that the appeal has merit.

Inquiry:

Indigent parents who are parties in abuse, neglect, dependency, and termi-
nation of parent rights (TPR) juvenile proceedings are entitled to appointed
counsel at both the trial court and the appellate levels. N.C. Gen .Stat. §87B-
602; 7B-1101; 7A-27; 7TA-451.

Rule 3A of the North Carolina Rules of Appellate Procedure, N.C. R. App.
P. 3A, applies to juvenile cases alleging abuse, neglect, or dependency or in
which a TPR was sought. Rule 3A provides, in part,

....If the appellant is represented by counsel, both the trial counsel and

appellant must sign the notice of appeal, ...

The remaining provisions of the rule protect the privacy interests of the
juvenile and provide for expedited procedures and calendaring priority.

An indigent parent has the right to appeal the trial court's decision. However,
an appointed trial lawyer will, on occasion, decline to sign the notice of appeal,
as required by N.C. R. App. P 3A and as requested by the client, because the
lawyer is concerned that the appeal lacks merit and the lawyer may be in violation
of Rule 11(a) of the North Carolina Rules of Civil Procedure and Rule 3.1 of the
Rules of Professional Conduct. N.C. R. Civ. P. 11(a) provides in part,

... The signature of an attorney or party constitutes a certificate by him that
he has read the pleading, motion, or other paper; that to the best of his
knowledge, information, and belief formed after reasonable inquiry it is
well-grounded in fact and is warranted by existing law or a good faith argu-
ment for the extension, modification, or reversal of existing law, and that it
is not interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation....

An appellate lawyer is appointed by the Office of the Appellate Defender
to represent an indigent parent on the appeal. This lawyer reviews the record
to determine whether there are justiciable issues. On many occasions, the
appellate lawyer finds justiciable issues that the trial lawyer did not identify.

However, on some occasions, the appellate lawyer determines that there are no
meritorious legal arguments to be made. In juvenile cases, the Supreme Court
has ruled that an Anders-type brief may not be filed. In re Harrison, 136 N.C.
App. 831, 526 S.E. 2d 502 (2000). Therefore, the appellate lawyer will advise
the client that the appeal is without merit and ask the client to withdraw the
appeal. If the client refuses to do so, the lawyer files a motion to withdraw from
the representation.

In appeals of juvenile cases, when the client has indicated that he or she
wants to appeal and is prepared to sign the notice of appeal as required by N.C.
R. App. P. 3A, is it unethical for the appointed trial lawyer to sign the notice of
appeal to preserve the client’s right to appeal even if the trial lawyer has doubts
as to the merit of the appeal?

Opinion:

No, it is not unethical for the trial lawyer to sign the notice of appeal to pre-
serve an indigent client's right to appeal in a juvenile case. Whether signing the
notice violates Rule 11 of the Rules of Civil Procedure is outside the purview
of the Ethics Committee. Nevertheless, the committee can opine on whether
the lawyer is in violation of the prohibition in Rule 3.1 of the Rules of
Professional Conduct on bringing a proceeding or asserting an issue unless
there is a basis in law and fact for doing so that is not frivolous. In TPR and
other juvenile cases, the state's interest in ensuring due process for parents is
demonstrated by the statutory requirement for court appointed-trial and
appellate counsel for indigent parents. In light of this public policy, and when
the notice of appeal serves to preserve the client's right to appeal but does not
assert a particular legal argument, it is not unethical for the appointed trial
lawyer for an indigent parent to sign a notice of appeal although the trial lawyer
may not believe that the appeal has merit. Moreover, the trial lawyer may rely
upon the court-appointed appellate lawyer's subsequent review of the record to
determine whether to pursue the appeal.

2009 Formal Ethics Opinion 1
January 15, 2010

Review and Use of Metadata

Opinion rules that a lawyer must use reasonable care to prevent the disclosure
of confidential client information hidden in metadata when transmitting an
electronic communication and a lawyer who receives an electronic communica-
tion from another party or another party's lawyer must refrain from searching
for and using confidential information found in the metadata embedded in
the document.

Background

In the representation of clients in all types of legal matters, lawyers routinely
send emails and electronic documents, spreadsheets, and PowerPoint presenta-
tions to a lawyer for another party (or directly to the party if not represented
by counsel). The email and the electronic documents contain metadatal or
embedded information about the document describing the document's histo-
ry, tracking and management? such as the date and time that the document
was created, the computer on which the document was created, the last date
and time that a document was saved, "redlined" changes identifying what was
changed or deleted in the document, and comments included in the document
during the editing process. Pennsylvania Bar Ass'n. Comm. on Legal Ethics
and Professional Responsibility, Formal Opinion 2007-500, reconsidered
Pennsylvania Formal Op. 2009-100, notes that, although most metadata con-
tains "seemingly harmless information," it may also contain "privileged and/or
confidential information, such as previously deleted text, notes, and tracked
changes, which may provide information about, e.g., legal issues, legal theories,
and other information that was not intended to be disclosed to opposing coun-
sel." This embedded information may be readily revealed by a "right click"
with a computer mouse, by clicking on a software icon, or by using software
designed to discover and disclose the metadata.3 On occasion, one software
application automatically displays or uses metadata that another software appli-
cation hides from the user. The sender of the document may be unaware that
there is metadata embedded in the document or mistakenly believe that the
metadata was deleted from the document prior to transmission. The Ethics
Committee is issuing this opinion sua sponte in light of the importance of the
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ethical issues raised by metadata.

Inquiry #1:

What is the ethical duty of a lawyer who sends an electronic communica-
tion to prevent the disclosure of a client's confidential information found in
metadata?

Opinion #1:

Rule 1.6(a) of the Rules of Professional Conduct prohibits a lawyer from
revealing information relating to the representation of a client unless the client
gives informed consent, the disclosure is impliedly authorized to carry out the
representation, or disclosure is permitted by one of the exceptions to the duty
of confidentiality set forth in paragraph (b) of the rule. As noted in comment
[20] to the rule, "[w]hen transmitting a communication that includes informa-
tion acquired during the representation of a client, the lawyer must take rea-
sonable precautions to prevent the information from coming into the hands of
unintended recipients.” Therefore, a lawyer who sends an electronic commu-
nication must take reasonable precautions to prevent the disclosure of confi-
dential information, including information in metadata, to unintended recip-
ients.*

RPC 215 addressed the preservation of confidential client information
when using modern forms of communication including cellular phones and
email. The opinion states that the professional obligation to use reasonable care
to protect and preserve confidential information extends to the use of commu-
nications technology; "[h]owever, this obligation does not require that a lawyer
use only infallibly secure methods of communication.” Nevertheless, "a lawyer
must take steps to minimize the risks that confidential information may be dis-
closed in a communication."

Lawyers have several options to minimize the risk of disclosing confidential
information in an electronic communication. Lawyers should exercise care in
using software features that track changes, record notes, allow "fast saves," or
save different versions, as these features increase the amount of metadata within
a document. Metadata "scrubber" applications remove embedded information
from an electronic document and may be used to remove metadata before
sending an electronic document to opposing counsel. Finally, lawyers may opt
to use an electronic document type that does not contain as much metadata,
such as the portable document format (PDF), or may opt to use a hard copy
or fax. Both commercial and freeware software solutions exist to help lawyers
avoid inadvertently disclosing confidential information in an electronic com-
munication.

What is reasonable depends upon the circumstances including, for exam-
ple, the sensitivity of the confidential information that may be disclosed, the
potential adverse consequences from disclosure, any special instructions or
expectations of a client, and the steps that the lawyer takes to prevent the dis-
closure of metadata. Of course, when electronic communications are produced
in response to a subpoena or a formal discovery request in civil litigation, the
responding lawyer may not remove or restrict access to the metadata in the
communications if doing so would violate any disclosure duties under law, the
Rules of Civil Procedure, or court order.

Inquiry #2:

May a lawyer who receives an electronic communication from another
party or the party's lawyer search for and use confidential information embed-
ded in the metadata of the communication without the consent of the other

party or lawyer?
Opinion #2:

No, a lawyer may not search for confidential information embedded in
metadata of an electronic communication from another party or a lawyer for
another party. By actively searching for such information, a lawyer interferes
with the client-lawyer relationship of another lawyer and undermines the con-
fidentiality that is the bedrock of the relationship. Rule 1.6. Additionally, if a
lawyer unintentionally views confidential information within metadata, the
lawyer must notify the sender and may not subsequently use the information
revealed without the consent of the other lawyer or party.

The New York State Bar was the first to adopt the position that a lawyer
should not search metadata for confidential information. The state bars of
Alabama, Arizona, Florida, and Maine have followed this position.> New York
Ethics Opinion 749 holds that,

in light of the strong public policy in favor of preserving confidentiality as
the foundation of the lawyer-client relationship, use of technology to sur-
reptitiously obtain information that may be protected by the attorney-
client privilege, the work product doctrine, or that may otherwise consti-
tute a "secret” of another lawyer's client would violate the letter and spirit
of [the New York] Disciplinary Rules.

Agreeing with the position of the New York State Bar, the Alabama State
Bar Disciplinary Commission in Opinion 2007-02 finds that, "[t]he mining
of metadata constitutes a knowing and deliberate attempt by the recipient
attorney to acquire confidential and privileged information in order to obtain
an unfair advantage against an opposing party." Although the ABA Standing
Committee on Ethics and Professional Responsibility, in Formal Opinion 06-
442 (2006),5 takes the position that the Model Rules of Professional Conduct
do not prohibit a lawyer from reviewing and using metadata, this position was
subsequently rejected by the State Bar of Arizona among others. Arizona
Opinion 07-03 observes that under the ABA opinion, which puts “the sending
lawyer...at the mercy of the recipient lawyer..., the sending lawyer might con-
clude that the only ethically safe course of action is to forego the use of elec-
tronic document transmission entirely. .. [this is not] realistic or necessary."

The North Carolina State Bar Ethics Committee agrees that a lawyer may
not ethically search for confidential information embedded within an electron-
ic communication from another party or the lawyer for another party. To do
so would undermine the protection afforded to confidential information by
Rule 1.6 and would interfere with the client-lawyer relationship of another
lawyer in violation of Rule 8.4(d), which prohibits conduct that is “prejudicial
to the administration of justice.”

The Ethics Committee recognizes that it is possible for a lawyer to unin-
tentionally find confidential information upon viewing the contents of an elec-
tronic communication. If this occurs, the lawyer must notify the sender and
may not subsequently use the information revealed without the consent of the
other lawyer or party.

Rule 4.4(b) requires a lawyer who receives a writing relating to the repre-
sentation of a client that the lawyer knows, or reasonably should know, was
inadvertently sent, to promptly notify the sender. Receiving confidential infor-
mation embedded in the metadata of an electronic communication is analo-
gous to receiving, for example, a faxed pleading that inadvertently includes a
page of notes from opposing counsel. Although the receiving lawyer did not
seek out the confidential information, the receiving lawyer in either situation
has a duty to "promptly notify the sender" under Rule 4.4(b) if the receiving
lawyer "knows or reasonably should know that the writing was inadvertently
sent." Although the technology involved is different, the Ethics Committee
believes that a lawyer who can recognize confidential information inadvertently
included in a fax can also recognize confidential information inadvertently
included in an electronic document.

Further, a lawyer who intentionally or unintentionally discovers confiden-
tial information embedded within the metadata of an electronic communica-
tion may not use the information revealed without the consent of the other
lawyer or party.

Although the receipt of confidential information embedded in metadata is
analogous to the receipt of a page of handwritten notes in a faxed pleading for
purposes of notifying the sender under Rule 4.4(b), metadata differs from the
readily apparent information contained in a paper communication.
Confidential information may inadvertently be included in the metadata of an
electronic document despite reasonable efforts by a sender to stay abreast of
rapid technological changes and to prevent the transmission of confidential
information. The exchange of electronic documents, however, is vital to the
functioning of the legal profession in the twenty-first century. Although Rule
4.4(b) does not require a lawyer to return an inadvertently sent paper docu-
ment or specifically prohibit the use of information contained in such a docu-
ment, Rule 8.4(d) prohibits conduct that is "prejudicial to the administration
of justice." As comment [4] to Rule 8.4 observes, "[t]he phrase ‘conduct prej-
udicial to the administration of justice' in paragraph (d) should be read broadly
to proscribe a wide variety of conduct, including conduct that occurs outside
the scope of judicial proceedings.” Allowing the use of confidential informa-
tion that is found embedded within metadata would inhibit the efficient func-
tioning of the modern justice system and also undermine the protections for
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client confidences in the Rules of Professional Conduct and the attorney-client
privilege. Therefore, the use of found metadata is "prejudicial to the adminis-
tration of justice™ in violation of Rule 8.4(d) and is prohibited.

In summary, a lawyer may not search for and use confidential information
embedded in the metadata of an electronic communication sent to him or her
by another lawyer or party unless the lawyer is authorized to do so by law, rule,
court order or procedure, or the consent of the other lawyer or party. If a lawyer
unintentionally views metadata, the lawyer must notify the sender and may not
subsequently use the information revealed without the consent of the other

lawyer or party.
Endnotes

1. Metadata is explained in Pennsylvania Bar Ass'n. Comm. on Legal Ethics and Professional
Responsibility, Formal Op. 2007-500 (2007), reconsidered Pennsylvania Formal Op.
2009-100 (2009), as follows: "Metadata, which means ‘information about data," is data
contained within electronic materials that is not ordinarily visible to those viewing the
information. Although most commonly found in documents created in Microsoft \Word,
metadata is also present in a variety of other formats, including spreadsheets, PowerPoint
presentations, and Corel WordPerfect documents.”

2. Arizona State Bar Comm. on the Rules of Professional Conduct, Op. 07-03 (2007).

3. Pennsylvania Formal Op. 2007-500 (2007), reconsidered Pennsylvania Formal Op. 2009-
100 (2009).

4. This is consensus position among the jurisdictions that have considered the issue as well
as the ABA Standing Committee on Ethics and Professional Responsibility. Alabama State
Bar Disciplinary Comm'n, Op. 2007-02 (2007); Arizona State Bar Comm. on the Rules
of Professional Conduct, Op. 07-03 (2007); Colorado Bar Ass'n. Ethics Comm., Op. 119
(2008); District of Columbia Legal Ethics Comm., Op. 341 (2007); Florida Professional
Ethics Comm., Ethics Op. 06-2 (2006); Maine Bd. of Bar Overseers Professional Ethics
Comm'n., Op. 196 (2008); Maryland State Bar Ass'n. Comm. on Ethics, Op. 2007-09
(2006); New York State Ethics Op. 782 (2004); Pennsylvania Formal Op. 2009-100
(2009); ABA Standing Comm. on Ethics and Professional Responsibility, Formal Op. 06-
442 (Aug. 5, 2006).

5. Alabama Ethics Op. 2007-02 (2007); Arizona Op. 07-03 (2007); Florida Ethics Op. 06-
2 (2006); Maine Op. 196 (Oct. 21, 2008); and New York Ethics Op. 749 (2001). District
of Columbia Legal Ethics Comm. Op. 341 (2007) holds that a lawyer may not view
metadata if the lawyer has actual knowledge that it was provided inadvertently.

6. ABA Formal Op. 06-442 (2006) concludes that the Model Rules of Professional Conduct
permit a lawyer to review and use metadata contained in email and other electronic doc-
uments. The Colorado Bar Association, Maryland State Bar Association, and
Pennsylvania Bar Association agree with the position expressed in the ABA opinion.
Colorado Op. 119 (2008); Maryland Op. 2007-09 (2006); Pennsylvania Op. 2009-100
(2009).

2009 Formal Ethics Opinion 2
April 24, 2009

Responding to Unauthorized Practice of Law in Preparation of a Deed

Opinion rules a closing lawyer who reasonably believes that a title company
engaged in the unauthorized practice of law when preparing a deed must report the
lawyer who assisted the title company but may close the transaction if client consents
and doing so is in the client's interest.

Inquiry #1:

Buyer/borrower's counsel is preparing for closing. The day prior to closing
a draft of a deed is forwarded to buyer/borrower's counsel by ABC Title
Company. At or near the top of the draft deed it states in writing, "This deed
was prepared by ABC Title Company under the supervision of John Doe,
attorney at law." ABC Title Company is not a bank or a law firm. John Doe is
not employed by ABC Title Company. Buyer/borrower's counsel believes that
the deed is actually being prepared by a nonlawyer employee or independent
contractor of the ABC Title Company who then forwards the deed to John
Doe for his review and approval. John Doe does not directly employ the non-
legal staff person who prepares the deed, nor is that person an independent
contractor hired by John Doe for the purpose of assisting John Doe with the
legal work he performs on behalf of his clients.

What are the ethical obligations of buyer/borrower's counsel as to John
Doe and ABC Title Company?

Opinion #1:
No opinion is expressed on the legal question of whether ABC Title
Company is engaged in the unauthorized practice of law. For the purpose of

responding to this inquiry, however, it is assumed that buyer/borrower's coun-
sel reasonably believes that ABC is engaged in the unauthorized practice of law.

Rule 8.3(a) requires a lawyer who knows that another lawyer has commit-
ted a violation of the Rules of Professional Conduct that raises a substantial
question as to that lawyer's honesty, trustworthiness, or fitness as a lawyer in
other respects, to inform the North Carolina State Bar or a court having juris-
diction over the matter. Rule 8.3 only requires a lawyer to report rule violations
of "another lawyer." There is no requirement under Rule 8.3 to report the
unauthorized practice of law by a nonlawyer or company. Nevertheless, Rule
5.5(d) of the Rules of Professional Conduct prohibits a lawyer from assisting
another person in the unauthorized practice of law.

If buyer/borrower's counsel suspects that John Doe is assisting ABC Title
Company in the unauthorized practice of law, he should communicate his con-
cerns to John Doe and advise John Doe that he may wish to contact the State
Bar for an ethics opinion as to his future transactions with ABC Title
Company. If, after communicating with John Doe, buyer/borrower's counsel
reasonably believes that John Doe is knowingly assisting the title company in
the unauthorized practice of law, and plans to continue participating in such
conduct, buyer/borrower's counsel must report John Doe to the State Bar. Rule
8.3(a).

Inquiry #2:
May buyer/borrower's counsel proceed with the closing?

Opinion #2:

Buyer/borrower's counsel has an obligation to do what is in the best interest
of his client while not assisting in the unauthorized practice of law. The lawyer
should advise the client of his concerns about ABC's unauthorized practice of
law and any harm that such conduct may pose to the client. However, if
buyer/borrower's counsel determines that the deed appears to convey mar-
ketable title and the client decides to proceed with the closing after receiving
his lawyer's advice, buyer/borrower's counsel may close the transaction. See
2007 FEO 3 (lawyer may proceed with representation of city council in quasi-
judicial proceeding after advising the council of the legal implications of a non-
lawyer appearing before the council in representative capacity). Buyer/borrow-
er's participation in the closing does not further the unauthorized practice of
law by ABC Title Company.

2009 Formal Ethics Opinion 3
January 15, 2010

Nonlawyer Employee Contacting Clients of Former Employer

Opinion rules that a lawyer has a professional obligation not to encourage or
allow a nonlawyer employee to disclose confidences of a previous employer's clients
for purposes of solicitation.

Inquiry:

May a nonlawyer employee of a law firm, who recently changed law firms,
write to clients of his/her former employer with whom the nonlawyer had
established relationships to inform the clients that the nonlawyer is employed
with a new law firm and that the new law firm handles the same type of legal
matters?

Opinion:

The Rules of Professional Conduct govern the actions of lawyers, rather
than nonlawyers. However, a lawyer having direct supervisory authority over a
nonlawyer employee has a duty to make reasonable efforts to ensure that the
nonlawyer's conduct is compatible with the professional obligations of the
lawyer. Furthermore, the lawyer may be held responsible for conduct of a non-
lawyer that would be a violation of the Rules of Professional Conduct if
engaged in by a lawyer. See Rule 5.3(c).

The protection of client confidences is one of the most significant respon-
sibilities imposed on a lawyer. See Rule 1.6, 1.9. Comment [1] to Rule 5.3 pro-
vides that a lawyer must give nonlawyer employees appropriate instruction and
supervision concerning the ethical aspects of their employment, particularly
regarding the obligation not to disclose information relating to representation
of a client. A client's identity, and the fact that the client had previously
retained a lawyer for a particular purpose, is confidential information. Rule 1.6
and Rule 1.9 refer to the duty of confidentiality that a lawyer owes to his own
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current and former clients. However, the deference that the legal profession
gives to a lawyer's duty of confidentiality would mandate that a lawyer has a
professional obligation not to encourage or allow a nonlawyer employee to dis-
close confidences of a previous employer's clients for purposes of solicitation.

No opinion is expressed on the legal question of whether a communication
with a client of the nonlawyer's former employer constitutes interference with
a contract.

2009 Formal Ethics Opinion 4
April 24, 2009

Credit Card Account that Avoids Commingling

Opinion rules that a law firm may establish a credit card account that avoids
commingling by depositing unearned fees into the law firm's trust account and
earned fees into the law firm's operating account provided the problem of charge-
backs is addressed.

Inquiry:

To avoid the commingling of client funds with a lawyer's own funds, Rule
1.15-2 of the Rules of Professional Conduct requires payments of mixed
funds, unearned fees, and money advanced for costs to be deposited into a
lawyer's trust account, and payments for earned fees and reimbursements for
expenses advanced by a lawyer to be deposited into a lawyer's operating
account. Although a lawyer may accept payment of legal fees by credit card, if
there is no way to distinguish a credit card payment for earned fees or costs
advanced from a payment for unearned fees or anticipated expenses, all credit
card payments must be initially deposited into the lawyer's trust account.
Earned fees and expense reimbursements are then withdrawn promptly from
the trust account for deposit into the operating account or payment to the
lawyer. CPR 129 and RPC 247.

A bank! has developed a credit card account specifically for law firms that
separates and deposits payments of unearned and earned client funds into trust
and operating accounts as appropriate. Payments for unearned fees (and for
anticipated expenses) are deposited directly into the participating law firm's
trust account and payments for earned fees (and costs advanced) are deposited
directly into the firm's operating account. May a lawyer establish such an
account?

Opinion:

Yes, the account satisfies a lawyer's professional responsibility to avoid the
commingling of funds. Utilization of such an account does not violate Rule
1.15-2(g) which requires mixed funds (funds belonging to the lawyer received
in combination with funds belonging to a client) to be deposited into the
lawyer's trust account intact and, after deposit, the funds belonging to the
lawyer to be withdrawn. The law firm credit card account described in the
inquiry separates the funds prior to their deposit and, therefore, the funds are
not mixed when received by the lawyer.

A lawyer may set up such an account only if the lawyer is also able to com-
ply with 97 FEO 9 which addresses credit card agreements that give the pro-
cessing bank the authority to debit or "charge back™ an account in the event a
credit charge is disputed. The opinion sets forth the following alternative ways
to safeguard client funds in a trust account when the credit card agreement
gives the bank the authority to debit the lawyer's trust account for a charge-
back by a client without prior notice to the lawyer:

attempt to negotiate an agreement with the bank that requires the bank to
debit an account other than the trust account in the event of a chargeback;
maintain a separate demand deposit account in an amount sufficient to
cover any chargeback; request that the bank arrange an inter-account trans-
fer such that the lawyer's operating account will be immediately debited in
the event of a chargeback against the trust account; or establish a trust
account for the sole purpose of receiving advance payments by credit card
which will be transferred immediately to the lawyer's primary trust
account.

As noted in 97 FEO 9, "[u]nder all circumstances, a lawyer is ethically
compelled to arrange for a payment (from his or her own funds or from some
other source) to the trust account sufficient to cover the chargeback in the
event that a chargeback jeopardizes the funds of other clients on deposit in the
account." Therefore, provided the lawyer can comply with the requirements

set forth in 97 FEO 9, the lawyer may establish a credit card account that
deposits funds into separate accounts.

Endnote
1. One such account is the Law Firm Merchant Account99 which is offered by Affiniscape
Merchant Solutions in association with Bank of America, NA.

2009 Formal Ethics Opinion 5
January 22, 2009

Reporting Opposing Party's Citizenship Status to ICE

Opinion rules that a lawyer may serve the opposing party with discovery
requests that require the party to reveal her citizenship status, but the lawyer may
not report the status to ICE unless required to do so by federal or state law.

Inquiry #1:

Lawyer is defending a medical malpractice lawsuit in which a mother and
her child are plaintiffs. The child is a natural born US citizen. Lawyer believes
the mother is a Mexican citizen and suspects she is an undocumented alien.

The basis of the suit is injury to the child during birth. Plaintiff's counsel
has forecast damages of over $30,000,000. The amount of damages is based in
part on the cost of medical care in the United States. The cost of the same
medical care in Mexico would be substantially less.

May Lawyer serve plaintiffs with discovery requests that require Mother to
reveal her manner of entry into the United States and the status of her citizen-
ship or legal residence?

Opinion #1:

Yes. If the discovery requests are intended to uncover information that is
relevant to the defense of the case and which is admissible evidence (or may
lead to admissible evidence) and is not for the improper purpose of creating a
file to use to threaten the plaintiff with deportation, to harass the plaintiff, or
for some other improper purpose, lawyer is not prohibited from engaging in
such discovery. See Rule 3.1, Rule 4.4, 2005 FEO 3.

Inquiry #2:

If Lawyer engages in the discovery and determines that Mother is in the
country illegally, may Lawyer call the US Immigration and Customs
Enforcement (ICE) and report the mother's status?

Opinion #2:

No, unless federal or state law requires Lawyer to report Mother's illegal
status to ICE.

Rule 4.4(a) provides that, in representing a client, "a lawyer shall not use
means that have no substantial purpose other than to embarrass, delay, or bur-
den a third person." Rule 8.4(d) provides that it is professional misconduct for
a lawyer to engage in conduct that is prejudicial to the administration of jus-
tice. Comment [4] to Rule 8.4 provides that "paragraph (d) should be read
broadly to proscribe a wide variety of conduct, including conduct that occurs
outside the scope of judicial proceedings."

It is unlikely that Lawyer's impetus to report Mother to ICE is motivated
by any purpose other than those prohibited under these principles. The Ethics
Committee has already determined that a lawyer may not threaten to report
an opposing party or a witness to immigration officials to gain an advantage
in civil settlement negotiations. 2005 FEO 3. Similarly, Lawyer may not report
Mother's illegal status to ICE in order to gain an advantage in the underlying
medical malpractice action.

Inquiry #3:
Would the answer to either Inquiry #1 or Inquiry #2 change if Mother was
not a party to the litigation?

Opinion #3:
No. See Rule 4.4(a).

2009 Formal Ethics Opinion 6
July 24, 2009
Note: This opinion was withdrawn and is superseded by 2009 FEO 16.
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2009 Formal Ethics Opinion 7
January 27, 2012

Interviewing an Unrepresented Child Prosecuting Witness in a Criminal Case
Alleging Physical or Sexual Abuse of the Child

Opinion rules that a criminal defense lawyer or a prosecutor may not interview
an unrepresented child who is the alleged victim in a criminal case alleging physical
or sexual abuse if the child is younger than the age of maturity as determined by the
General Assembly for the purpose of an in-custody interrogation (currently age 14)
unless the lawyer has the consent of a non-accused parent or guardian or a court
order allows the lawyer to seek an interview with the child without such consent; a
lawyer may interview a child who is this age or older without such consent or
authorization provided the lawyer complies with Rule 4.3, reasonably determines
that the child is sufficiently mature to understand the lawyer’s role and purpose, and
avoids any conduct designed to coerce or intimidate the child.

Introduction:*

This ethics opinion examines when a criminal defense lawyer or a prosecu-
tor may interview a child who is the prosecuting witness in a criminal case
alleging physical or sexual abuse of the child. The opinion is purposefully lim-
ited to this factual situation and does not address whether a lawyer may, for
example, interview a child who is a witness to a crime but is not the victim of
the crime. The absence of an opinion on the latter subject does not, however,
mean that the Ethics Committee has concluded that such interviews are per-
missible without consent or authorization of a parent, guardian or the court. A
lawyer should take into consideration the principles articulated in this opinion
when considering whether to interview any child who was a witness to a violent
crime especially one involving the child’s family members.

The opinion addresses a difficult dilemma for a lawyer who has a duty to
prepare competently by investigating each case and interviewing key witnesses
but who does not wish to cause further harm to a child who may have been
traumatized by physical or sexual abuse.In preparing this opinion, the Ethics
Committee received input from mental health professionals and child advo-
cates. That input led to the committee’s determination that the emotional and
intellectual sophistication of a child cannot be determined by a lawyer or estab-
lished by an opinion of the Ethics Committee. However, the General Assembly
has determined that a child at a certain age is legally mature for the analogous
purpose of responding to an in-custody interrogation.N.C. Gen. Stat. §7B-
2101(b). In the absence of a better benchmark, the committee accepts the
General Assembly’s policy decision on this issue.

When a lawyer is considering whether to seek the consent or authorization
of a parent or guardian or a court order? allowing the lawyer to interview a
child who is alleged to be the victim of physical or sexual abuse, the lawyer
should keep in mind the following information provided to the committee by
the experts it consulted.Excessive interviews of child victims lead to additional
trauma for the child.A person who is not trained in techniques for forensic
interviewing of children often makes grave errors that can taint the interview
or add to the child’s trauma.lt is preferable for the interview to be performed
by a professional. To avoid intimidating the child, a support person for the child
(family member or other appropriate person) should be present at the inter-
view.In light of the foregoing, a lawyer should investigate whether forensic
interviews with the child have already taken place and are available on tape; if
a tape of an interview with the child is available, the lawyer should consider for-
going further interviews.

Inquiry #1:

Attorney A represents a criminal defendant on a charge of taking indecent
liberties with a child.To prepare for trial, Attorney A would like to interview
the child who is the victim of the alleged crime.The child is not a party to the
criminal action.She does not have a lawyer and a guardian ad litem has not
been appointed to represent her interests.May Attorney A interview the child
without the consent of the child’s parent or legal guardian?

Opinion #1:

Yes, if the child is older than the age of maturity for the purpose of an in-
custody interrogation as determined by the General Assembly in N.C. Gen.
Stat. §7B-2101(b) which provides that an in-custody admission of a child
under the age of 14 is inadmissible if the interrogation was made outside the

presence of the child’s parent, guardian, custodian or attorney. Below the age
designated in the statute, it is presumed that a child cannot understand the
purpose of an interview with a lawyer, the lawyer’s role, or the child’s right to
decline the interview or terminate the interview at any time.If the child is this
age or older, Attorney A may seek an interview with the child without the con-
sent of the child’s parent or legal guardian, provided Attorney A respects the
rights of the child and there is no legal requirement that the consent of the par-
ent or legal guardian be obtained.If the General Assembly changes the desig-
nated age in N.C. Gen. Stat. §7B-2101(b), or a successor statute, this opinion
shall be similarly changed.

It is Attorney As professional duty to prepare competently and diligently to
defend the client; a priori, in most cases this includes interviewing the victim
of the alleged crime if the victim will consent to the interview.Nevertheless, a
child frequently does not have the emotional or intellectual maturity to make
an informed decision about whether to consent to the interview or the emo-
tional or intellectual maturity to understand the role of the lawyer or the pur-
pose of the interview.

Rule 4.3(b) states that, when dealing on behalf of a client with a person
who is not represented by counsel, a lawyer shall not

state or imply that the lawyer is disinterested.When the lawyer knows or

reasonably should know that the unrepresented person misunderstands the

lawyer’s role in the matter, the lawyer shall make reasonable efforts to cor-
rect the misunderstanding.

As noted in comment [1] to Rule 4.3, “[a]n unrepresented person, partic-
ularly one not experienced in dealing with legal matters, might assume that a
lawyer is disinterested in loyalties or is a disinterested authority on the law even
when the lawyer represents a client.”

Many children are inexperienced in legal matters and will not understand
the role of a lawyer who seeks an interview. Many children will naively defer to
the lawyer because he or she is an adult.Many children will be easily misled or
subject to the undue influence of an authority figure such as a lawyer.Because
of their psychological and emotional immaturity, it is, therefore, presumed that
a lawyer may not interview a child who is younger than age 14 without violat-
ing Rule 4.3(b) unless the lawyer obtains the prior consent or authorization of
the child’s (non-accused) parent or legal guardian or obtains an order from a
court with jurisdiction.

A child who is age 14 or older may be interviewed without prior consent
or authorization of a parent, guardian or the court provided the lawyer who
seeks to interview the child reasonably determines that the child is sufficiently
mature to understand, when disclosed by the lawyer, (1) the role of the lawyer,
(2) who the lawyer represents, (3) that the purpose of the interview is to pre-
pare the case for trial, (4)the right to have an adult present during the interview,
and (5) that the child is at liberty to refuse or to terminate the interview.If the
lawyer cannot reasonably conclude that the child is sufficiently mature, both
emotionally and intellectually, to understand the five disclosures, the lawyer
may not interview the child unless a legal guardian or parent consents or a
court orders the interview. If the conduct of the legal guardian or the parent
toward the child is at issue in the criminal case, consent must be obtained from
a guardian ad litem, a court or other appropriate person or entity with author-
ity to give consent. See Opinion #3; see also Rule 7.1 of the General Rules of
Practice for the Superior and District Courts (providing procedure for appoint-
ment of lawyer to serve as guardian ad litem for minor who is victim or poten-
tial witness in a criminal proceeding).

Rule 3.4(b) prohibits a lawyer from counseling or assisting a witness to tes-
tify falsely.

This includes making improper suggestions or offering inducements that
might lead a naive and vulnerable child to change or alter his or her testimony.
Although a lawyer may reasonably conclude that a child who is age 14 or older
is sufficiently mature to consent to the interview, the lawyer may not engage in
emotional manipulation or other forms of undue influence, coercion or intim-
idation that may inhibit or alter the witness’s testimony.

Rule 4.2(a) prohibits a lawyer from communicating about the subject of
the representation with a person the lawyer knows to be represented by another
lawyer in the matter unless the other lawyer consents or the communication is
authorized by law or court order.Before interviewing a child, if allowed to do
so under this opinion, the lawyer must determine whether the child is repre-
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sented and, if applicable, follow the requirements of Rule 4.2(a).

Inquiry #2:
May the prosecutor interview the child who is the alleged victim of physical
or sexual abuse?

Opinion #2:

Yes, subject to the same constraints set forth in Opinion #1.

This opinion does not impede a prosecutor’s fulfillment of the duty under
the Crime Victims Rights Act, N.C. Gen. Stat. Chap. 15A, Article 46, to offer
a victim the opportunity to consult with the prosecutor to obtain the views of
the victim about the disposition of the case.See N.C. Gen. Stat. §15A-
832(f).N.C. Gen. Stat. §815A-841 states that, if the victim is mentally or phys-
ically incompetent, the victim’s rights under the Act may be exercised by the
victim's next of kin or legal guardian.A prosecutor may, therefore, fulfill his or
her duty under the Act by speaking with the parent or guardian of an alleged
victim who is under age of 14.

Inquiry #3:

The defendant is the child’s parent or legal guardian and is accused of con-
duct that, if proven, would constitute abuse or neglect of the child.May the
defendant’s criminal defense lawyer interview the child subject to the con-
straints set forth in Opinion #1?

Opinion #3:

In most instances of alleged child abuse or neglect by a parent or guardian,
a guardian ad litem (GAL) and, on occasion, an attorney advocate are appoint-
ed to represent the child.

RPC 249 prohibits a lawyer from communicating with a child who has
been appointed a GAL unless the lawyer obtains the consent of the attorney
advocate or, if only a GAL is appointed, the GAL. If a GAL has not been
appointed for the child, the lawyer may interview the child subject to the con-
straints set forth in Opinion #1.

Endnotes

1. This opinion does not address legal issues relating to due process or the confrontation
clause.

2. It is contemplated that a lawyer could seek the court’s permission to interview the child
without obtaining the consent of a parent or guardian.The child would not, of course,
be compelled to submit to the interview.
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Service as Commissioner after Representing Party to Partition Proceeding

Opinion provides guidelines for a lawyer for a party to a partition proceeding
and rules that the lawyer may subsequently serve as a commissioner for the sale but
not as one of the commissioners for the partitioning of the property.

Inquiry #1:

Attorney is retained by a person with an interest in property to represent
him in a proceeding to partition the property pursuant to Chapter 46 of the
North Carolina General Statutes. N.C. Gen. Stat. §46-6 authorizes the court
to appoint a disinterested person to represent any person interested in the prop-
erty whose name is unknown and who fails to appear in the proceeding. May
Attorney represent the existing client and also agree to be appointed to repre-
sent any unknown person with interest in the property?

Opinion #1:

No. There is a potential conflict between the interests of the existing client
and the interests of the unknown person(s). One of the critical issues in a par-
tition proceeding is whether the property should be sold or partitioned. See,
e.g., N.C. Gen. Stat. 846-22(c)(party seeking sale has burden of proving, by a
preponderance of the evidence, that actual partition cannot be made without
substantial injury to the interested parties). If Attorney has an existing client
with a specific interest in the proceeding, Attorney cannot be disinterested as
required by N.C. Gen. Stat. §46-6 or exercise independent professional judg-
ment as required by the Rules of Professional Conduct when evaluating and
representing the interests of the unknown person(s). The potential conflict can-
not be resolved by consent because the unknown person(s) is unavailable to
consent. Rule 1.7.

Inquiry #2:

At the conclusion of the proceeding, the clerk of court orders the public sale
of the property and, pursuant to N.C. Gen. Stat. §81-399.4 and 46-28,
appoints Attorney as the commissioner for the sale.!

May Attorney serve as the commissioner and collect a commission from the
public sale?

Opinion #2:

Yes, provided Attorney concludes that he can serve fairly and impartially
and, further provided, Attorney terminates his representation of any person
with an interest in the property.

The role of the commissioner is a neutral one with fiduciary respon-
sibilities to all of the owners of the property. However, a commissioner
conducting a public sale has limited discretion because he must follow
the specific procedural requirements for judicial sales set forth in
Chapter 1, Article 29A of the General Statutes. Attorney may, there-
fore, serve as commissioner for the sale upon determining that he can
fulfill the role impartially, without bias for or against any of the parties
to the partition proceeding, and upon terminating his representation of
any person with an interest in the property. In the similar situation of
a lawyer serving as a trustee on a deed of trust in foreclosure, the ethics
opinions also allow the lawyer to relinquish the representation of the
lender or the debtor to serve in the impartial fiduciary role of trustee
for the foreclosure. See RPC 46, RPC 82, RPC 90.

N.C. Gen. Stat. 846-28.1 permits any party to a partition proceeding
to file a petition for revocation of the order confirming the sale provided
the petition is filed within 15 days and is based upon grounds that are
specified in the statute. Therefore, the client’s legal needs may not end
with the entry of the order of sale and the appointment of a commission-
er. Anticipating that a client might desire additional legal representation
after the sale, at the beginning of the representation the lawyer must
notify the client of the lawyer’s intention to seek to withdraw from the
representation upon the entry of an order of sale in order to be appointed
by the clerk as commissioner. See Rule 1.4. After the entry of the order
of sale and before seeking the permission of the clerk to withdraw from
the representation to serve as the commissioner for the sale, the lawyer
must obtain the client’s informed consent, confirmed in writing, to withdraw
from the representation to serve as commissioner. See Rule 1.16.

At the beginning of the representation, if Attorney does not intend to serve
as a commissioner for the sale, he does not have to communicate with the
client about potential service as a commissioner. If the circumstances change
and Attorney subsequently decides to seek the appointment, failure to notify
the client at the beginning of the representation will not prohibit Attorney
from subsequently asking for the client’s informed consent to withdraw to serve
as a commissioner.

Inquiry #3:

At the conclusion of the proceeding, the clerk of court orders a private sale
of the property pursuant to N.C. Gen. Stat. §846-28 and 1-339.33. May
Attorney be designated as the person authorized to make the private sale pur-
suant to N.C. Gen. Stat. §1-339.33(1)?

Opinion #3:
Yes, subject to the conditions set forth in Opinion #2.

Inquiry #4:

If Attorney is appointed the commissioner for a public sale or the person
authorized to make the private sale, may Attorney purchase the property at the
sale?

Opinion #4:

No. As the appointed commissioner or the person appointed to conduct
the private sale, Attorney has a duty to oversee the sale of the property in a fair
and impartial manner. Advancing a personal interest by bidding on or making
an offer on the property violates this duty. See 2006 FEO 5 (county tax lawyer
who is appointed commissioner may not bid at tax foreclosure sale).

Inquiry #5:
At the conclusion of the proceeding, the clerk of court orders the public sale
of the property but appoints another person as commissioner for the sale. May
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Attorney bid at the sale on his own behalf?

Opinion #5:

No. This would be a conflict of interest between the lawyer’s self-interest in
purchasing the property at the lowest price and the client’s interest in selling
the property for the highest price. Rule 1.7(a)(2). However, Attorney may bid
on the property if he is doing so on behalf of the client.

Inquiry #6:

At the conclusion of the proceeding, the clerk of court orders the partition
of the property. May Attorney agree to be appointed as one of the three com-
missioners responsible for dividing the property?

Opinion #6:

No. A commissioner for a partitioning must exercise discretion in deter-
mining how to divide the property, thus directly affecting the interests of the
various parties to the proceeding. Moreover, there remain opportunities for
Attorney to advocate for his client’s interests in the event the commissioners
seek input from the parties or in the event of an appeal. Attorney cannot, there-
fore, serve as an impartial commissioner. Rule 1.7(a).

Inquiry #7:

Assume that Attorney formerly represented one or more of the parties in a
separate but related partition proceeding (i.e., a prior proceeding involving the
same property that did not result in partition or sale), but does not represent
any of the parties to the current proceeding.

May Attorney serve as one of the commissioners to conduct the sale or to
partition the property?

Opinion #7:
Yes, provided Attorney determines that he can act impartially. See Opinion
#1 and Rule 1.7.

Inquiry #8:

Assume that Attorney formerly represented one or more of the parties in a
separate but related partition proceeding (i.e., a prior proceeding involving the
same property that did not result in partition or sale), but does not represent
any of the parties to the current proceeding.

May Attorney serve as the court-appointed lawyer for any "unknown
owner" pursuant to N.C. Gen. Stat. 846-6?

Opinion #8:

Yes, with the informed consent, confirmed in writing, of Attorney’s former
client(s). Rule 1.9(a) prohibits a lawyer who has formerly represented a client
in a matter from representing a new client in the same or a substantially related
matter if the interests of the new client are materially adverse to the interests of
the former client unless the former client gives informed consent, confirmed in
writing.

Inquiry #9:

Assume that Attorney formerly represented one or more of the parties in a
separate but related partition proceeding (i.e., a prior proceeding involving the
same property that did not result in partition or sale), but does not represent
any of the parties to the current proceeding.

May Attorney purchase the property at the sale?

Opinion #9:

Yes, unless Attorney received confidential information from a former client
relative to the property that Attorney could use to the former client’s disadvan-
tage when bidding on the property. Rule 1.9(c)(1).

If a lawyer no longer represents a former client, the lawyer’s only duties to
the former client are to avoid adverse representations of others in the same or
a substantially related matter and to avoid using confidential client information
to the disadvantage of the former client. Although the partition sale may be
substantially related to the prior partition proceeding, a lawyer who is purchas-
ing for his own interest is not engaged in the representation of an adverse party
and, therefore, the prohibition on representations adverse to a former client in
Rule 1.9(a) is inapplicable. However, the prohibition on using the confidential
information of a former client to the disadvantage of the former client would
apply unless, as Rule 1.9(c)(1) permits, the information has become generally
known.

Endnote

1. Although the procedure for judicial sales of property set forth in Chapter 1, Article 29A,
of the General Statutes provides for the appointment of only one commissioner, it is still
the custom in some judicial districts for the clerk of court to appoint three commission-
ers. The conditions on service as a commissioner for the public sale of property set forth
in this opinion apply equally to a lawyer who is appointed by the clerk to serve on a panel
of commissioners.
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Computer-Based Conflict Systems
Opinion describes reasonable procedures for a computer-based conflicts
checking system.

Inquiry:

For the past several years Law Firm has maintained information with regard
to current and former representations in electronic form on its computer net-
work and used software tools in order to query such data to determine whether
prospective engagements would involve a conflict of interest. Law Firm has
learned that its current software provider will no longer provide support for the
conflict checking system. A new software provider will convert the data to a
new, fully supported program for a certain dollar amount per year of data con-
verted. With each additional year that the software provider is required to
retrieve the data, the expense of the conversion goes up exponentially. For what
period of time is Law Firm required to convert the data necessary for conflict
checking purposes?

Opinion:

After termination of a client-lawyer relationship, a lawyer has continuing
duties with respect to confidentiality and conflicts of interest. See Rule 1.6;
Rule 1.9, cmt. [1]. These duties continue indefinitely, even after a client's
death. See RPC 209. For example, in RPC 209, the Ethics Committee deter-
mined that, although six years is a reasonable amount of time for maintaining
a closed client file, a law firm must indefinitely maintain a record of all
destroyed client files. Similarly, the American Bar Association has opined that
a lawyer should preserve, “perhaps for an extended time," an index or identifi-
cation of destroyed client filess. ABA Comm. on Ethics and Prof'l
Responsibility, Informal Op. 1384 (1977).

Despite the indefinite duration of the duties with respect to confidentiality
and conflicts, the requirements for complying with these duties must be rea-
sonable. See Rule 0.2, Preamble: Scope. The Ethics Committee has previously
adopted the standard of "reasonable care” in addressing a lawyer's duty to
maintain client confidences. See RPC 133, RPC 215. Likewise, comment [3]
to Rule 1.7 specifically provides that a law firm should adopt "“reasonable pro-
cedures™ in order to determine whether a conflict of interest exists.

Every law firm must make its own determination as to what conflict check-
ing procedures are reasonable, taking into account such variables as the size of
the law firm, the type of practice, the cost of maintaining conflict checking
records over a period of time, and the risk of failing to discover an existing con-
flict of interest. Regardless of the amount of time that conflict checking infor-
mation is maintained, lawyers have a duty to avoid any known conflicts and to
address conflicts made known to them by opposing or third parties.

As a minimum standard for what constitutes reasonable care, the law firm
must convert conflict checking data for at least the last six years to the new pro-
gram. RPC 209. The law firm does not need to convert conflict checking data
that is maintained in some other format by the law firm, i.e., index card filing
system, so long as the firm has some means of searching the data for conflicts.
The law firm should check with its malpractice carrier to determine whether
the carrier has different requirements.
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Supervising a Nonlawyer Appearing in an Unemployment Hearing

Opinion rules that a lawyer must provide appropriate supervision to a non-
lawyer appearing pursuant to N.C. Gen. Stat. A796-17(b) on behalf of a claimant
or an employer in an unemployment hearing.
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Inquiry #1:

N.C. Gen. Stat. A796-17(b) allows a nonlawyer to represent employers in
unemployment hearings provided the nonlawyer is supervised by a North
Carolina licensed lawyer. The statute does not require the lawyer to be present
at the unemployment hearing:

(b) Representation - Any claimant or employer who is a party to any pro-

ceeding before the [Employment Security] Commission may be represent-

ed by (i) an attorney; or (ii) any person who is supervised by an attorney;
however, the attorney need not be present at any proceeding before the
commission.

Attorney A is contacted by Corporation B, a business entity that would like
to have its employees represent employers in unemployment hearings. As stat-
ed in a letter to Attorney A, Corporation B is looking for a lawyer to supervise
the "corporation, its employees, and agents" in the representation of employers
in unemployment hearings in North Carolina. May Attorney A accept and
provide Corporation B with a letter of supervision that would indicate that
Attorney A is supervising the corporation and its employees in the representa-
tion of employers in unemployment hearings?

Opinion #1:

No. N.C. Gen. Stat. A784-5 prohibits the practice of law by a business cor-
poration. Rule 5.5(d) prohibits a lawyer from assisting in the unauthorized
practice of law. Attorney A may not agree to supervise Corporation B or its
employees and may not provide a letter of supervision to Corporation B.

Inquiry #2:
If Corporation B were not a corporation but another form of business enti-
ty, would the answer to Inquiry #1 change?

Opinion #2:
No.

Inquiry #3:

Attorney A is contacted by C, a nonlawyer who would like to act as a
claimant’s or an employer's representative pursuant to N.C. Gen. Stat. A796-
17(b). C asks Attorney A to give her a letter of supervision "for any and all
unemployment hearings." The requested letter would not be limited to a spe-
cific pending unemployment claim, but would be used for any claim upon
which C might represent a claimant or an employer in the future. On a peri-
odic basis, C would provide Attorney A with a list of claims upon which she
provided representation.

May Attorney A provide the letter of supervision to C?

Opinion #3:

Unless Attorney A will provide appropriate supervision to C in every
unemployment hearing in which she appears, Attorney A may not provide the
letter of supervision.

Although N.C. Gen. Stat. A796-17(b) does not require the lawyer to be
physically present at a hearing, it contemplates that a lawyer will supervise a
nonlawyer representative. Moreover, Rule 5.3 requires a lawyer to supervise the
conduct of any nonlawyer who is retained or associated with the lawyer.
Therefore, the lawyer must provide appropriate supervision under the circum-
stances. See RPC 216 (lawyer may supervise honlawyer who is not employee,
but lawyer is responsible for work product). Appropriate supervision would
include determining the ability and knowledge of the nonlawyer before agree-
ing that the nonlawyer may appear at a hearing without the lawyer. Tt would
also require the lawyer to have specific knowledge of and provide oversight for
each claim to be handled by the nonlawyer.

A "letter of supervision" that represents that a lawyer is supervising a non-
lawyer must be a truthful communication as required by Rule 7.1. If Attorney
A is not going to supervise C with regard to each individual unemployment
hearing, then the letter is a sham and Attorney A is assisting C in the unautho-
rized practice of law.

Inquiry #4:

C asks Attorney A to prepare and sign a letter of representation for C with
blank spaces so that C may fill in the blanks with the identifying information
for each hearing in which she represents an employer. May Attorney A provide
such a letter?

Opinion #4:
See Opinion #3.
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Representing Debtor in Bankruptcy When Lender is Current Client

Opinion rules that a lawyer may undertake the representation of a debtor in a
Chapter 13 bankruptcy, although the lender is lawyer's current client, if the lawyer
reasonably believes that he will be able to provide competent and diligent represen-
tation to both clients and both clients give informed consent.

Inquiry #1:

Lawyer regularly represents Lender in various matters. Lawyer is
approached by Client to represent Client in an individual Chapter 13 bank-
ruptcy. Lender has made a loan to Client. To secure the repayment of the loan,
Lender holds a first priority deed of trust on Client's residence, a first priority
deed of trust on Client's commercial building, and a first priority lien on
Client's vehicle. Lawyer currently represents Lender in other matters, but not
with regard to the indebtedness of Client to Lender.

As the lawyer for Client in the Chapter 13 bankruptcey, Lawyer will be
responsible for reviewing documentation to determine whether Lender and
other secured creditors have valid and enforceable security interests in or liens
on Client's property. May Lawyer undertake the representation of Client in the
Chapter 13 bankruptcy if Lender and Client consent?

Opinion #1:

Lawyer may undertake the representation of Client if Lawyer reasonably
believes that he will be able to provide competent and diligent representation
to Client in the bankruptcy action, while adequately protecting Lender's inter-
ests in those actions or matters where Lawyer represents Lender. Both Client
and Lender must give their informed consent to the representation, confirmed
in writing.

Because Lawyer currently represents Lender, Lawyer has a concurrent con-
flict of interest in representing Client in a bankruptcy action in which Lender
is a creditor. See Rule 1.7(a). Comment [6] to Rule 1.7 provides that "absent
consent, a lawyer may not act as an advocate in one matter against a person the
lawyer represents in some other matter, even when the matters are wholly unre-
lated." Consent is necessary because the client as to whom the representation
is adverse may feel betrayed, and the resulting damage to the client-lawyer rela-
tionship could impair the lawyer's ability to represent the client effectively. On
the other hand, the client on whose behalf the adverse representation is under-
taken may fear that the lawyer will pursue that client's case less effectively out
of deference to the other client.

For client consent to cure the conflict, the lawyer must have a reasonable
basis for believing that he will be able to provide competent and diligent rep-
resentation to both clients. It is improper to represent one client asserting a
claim against another in the same litigation, even with informed consent. See
Rule 1.7, cmt. [17]. Also, if a specific rule, statute, or decision forbids dual rep-
resentation in the particular context, client consent is irrelevant. See Rule 1.7,
cmt. [16]. Outside these situations, the lawyer must evaluate objectively
whether he will be able to provide competent representation to both clients.
The lawyer should consider whether a disinterested lawyer would conclude
that the client should not agree to the representation under the circumstances.

In the instant scenario, the interests of the lender and the debtor are
adverse. Lender would benefit if Lawyer determines that Lender's deeds of trust
and liens are valid and enforceable. Conversely, Debtor would benefit from an
opposite finding. However, Lawyer would only be representing the debtor in
this particular action. If Lawyer concludes that he would be able to provide
competent and diligent representation to Client in the bankruptcy action,
while adequately protecting Lender's interests in those actions or matters where
Lawyer represents Lender, Lawyer may seek the clients' informed consent to
the bankruptcy representation. If Lawyer cannot reasonably conclude that the
interests of both clients would be adequately protected if he represents Client
in the bankruptcy action, Lawyer must decline the representation. See Rule
1.7(b).

Pursuant to Rule 1.0(f), "informed consent™ denotes the "agreement by a
person to a proposed course of conduct after the lawyer has communicated
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adequate information and explanation appropriate to the circumstances.” A
lawyer must provide enough information for his client to make an informed
decision, such as why the interests are adverse, how the representation may be
affected, what risks are involved, and what other options are available. The
information should be conveyed to each client in a manner consistent with the
clients' level of sophistication. When a lawyer is seeking consent from an unso-
phisticated individual client, more disclosure and explanation will be required.
The client's mere knowledge of the existence of the lawyer's other representa-
tion will not constitute sufficient disclosure.

Inquiry #2:

Lawyer regularly represents Lender in various matters. Lender has made a
loan to Client. To secure the repayment of the loan, Lender holds a first priority
deed of trust on Client's residence, a first priority deed of trust on Client's
commercial building, and a first priority lien on Client's vehicle. Lawyer cur-
rently represents Lender in other matters, but not with regard to the indebted-
ness of Client to Lender.

Lawyer is approached by Client to represent Client in an individual
Chapter 13 bankruptcy. The loan from Lender to Client has matured and
Client wants to extend the maturity date of the loan. May Lawyer represent
Client in negotiations with Lender?

Opinion #2:
Yes. See Opinion #1.

Inquiry #3:

May Lawyer represent Client as to the extension of the maturity date of the
loan if Client and Lender reach an agreement for an extension without
Lawyer's involvement? If so, may Lawyer file a motion seeking bankruptcy
court approval of a refinancing agreement between Client and Lender in order
to extend the maturity date of the loan, and then represent Client at the hear-
ing on the motion?

Opinion #3:
Yes. See Opinion #1.
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Preparation of Documents for Unrepresented Adverse Party

Opinion rules that a lawyer may prepare an affidavit and confession of judg-
ment for an unrepresented adverse party provided the lawyer explains who he rep-
resents and does not give the unrepresented party legal advice; however, the lawyer
may not prepare a waiver of exemptions for the adverse party.

Background:

Supply Company is owed money by Contractor. Contractor is not repre-
sented by counsel. Contractor agrees to enter into an affidavit and confession
of judgment in favor of Supply Company. The affidavit and confession of judg-
ment is prepared by Supply Company's lawyer. The affidavit and confession of
judgment contains a provision that states that Contractor "waives with preju-
dice any right it may have to appeal, modify, stay, or vacate the judgment, and
it expressly waives the 30-day deadline to appeal the entry of the judgment.”

Supply Company's lawyer also prepares a document for Contractor to sign
entitled "Waiver of Exemptions.” The document provides that Contractor has
consulted with counsel, has previously executed a confession of judgment in
favor of Supply Company, has been advised by counsel of the right to designate
property, and has freely, knowingly, and voluntarily waived any and all exemp-
tions provided by Article 16 of Chapter 1C of the North Carolina General
Statutes (Exempt Property) and any and all exemptions afforded by Article X
(Homesteads and Exemptions) of the North Carolina Constitution.

Inquiry #1:

May the lawyer for Supply Company include language in the affidavit and
confession of judgment waiving Contractor's right to appeal, stay, or vacate the
judgment and waiving the 30-day deadline to appeal the entry of the judg-
ment?

Opinion #1:
Yes. However, the language in the affidavit and confession of judgment
must be clear enough to put Contractor on notice that it is waiving important

rights and must be sufficient to make Contractor's waiver knowing, intelligent,
and voluntary.

Rule 4.3(a) provides that, in dealing on behalf of a client with a person who
is not represented by counsel, a lawyer shall not give legal advice to the person,
other than the advice to secure counsel, if the lawyer knows or reasonably
should know that the interests of such person are or have a reasonable possibil-
ity of being in conflict with the interests of the client.

Comment [2] to Rule 4.3 clarifies that Rule 4.3 does not prohibit a lawyer
from negotiating the terms of a transaction or settling a dispute with an unrep-
resented person. So long as the lawyer has explained that the lawyer represents
an adverse party and is not representing the person, the lawyer may inform the
person of the terms on which the lawyer's client will enter into an agreement
or settle a matter and may prepare documents that require the unrepresented
person's signature.

Whether a lawyer may submit documents to an unrepresented person for
signature depends upon whether the lawyer's actions are categorized as the ren-
dition of legal advice or mere communication. The Ethics Committee has pre-
viously ruled that a lawyer may provide an unrepresented party with a confes-
sion of judgment for execution provided the lawyer does not undertake to
advise the unrepresented party concerning the meaning or significance of the
document or to state or imply that the lawyer is disinterested. See RPC 165.
However, it is unethical for a lawyer to provide an unrepresented party with a
document that appears solely to represent the position of the adverse party,
such as an answer. See CPR 121, CPR 296, RPC 165.

The prohibitions set out in the prior ethics opinions are consistent with
Rule 1.7(b)(3), which prohibits a lawyer from representing opposing parties in
the same litigation. Providing an opposing party with a response to a com-
plaint, or other responsive pleading, is tantamount to representing that party.
Pursuant to RPC 114, when a lawyer gives drafting assistance to a litigant who
wishes to proceed pro se, an attorney-client relationship is formed and the Rules
of Professional Conduct, particularly those concerning confidentiality and
conflict of interest, apply.

The affidavit and confession of judgment is not a responsive pleading and
does not solely represent the position of Contractor. Rather, the document rep-
resents the terms upon which Supply Company is willing to resolve its claim
against Contractor. So long as Supply Company's lawyer has explained that he
represents an adverse party and is not representing Contractor, Lawyer for
Supply Company may negotiate the terms of the settlement and may prepare
the document for Contractor’s signature.

Inquiry #2:

The waiver of exemptions provides that Contractor has consulted with
counsel, has previously executed a confession of judgment in favor of Supply
Company, has been advised by counsel of the right to designate property, and
has freely, knowingly, and voluntarily waived any and all statutory and consti-
tutional exemptions. May Lawyer for Supply Company prepare the waiver of
exemptions to be signed by Contractor and thereafter filed with the court?

Opinion #2:

No. First, the waiver of exemptions may not state that Contractor has con-
sulted with counsel and has been advised by counsel of the right to designate
property unless Contractor has actually received such counsel and advice. If
Contractor is unrepresented in the matter, the statement cannot be included in
the waiver of exemptions.

Second, Lawyer must determine whether a waiver of either the constitu-
tional or statutory exemptions is legally permissible. Statutory and constitu-
tional exemptions may be waived only under specific circumstances as set forth
in the statutes and case law. To the extent that any such waiver is not recognized
under the law, Lawyer may not insert such a waiver provision in the documents
presented to the unrepresented party.

Finally, if Contractor is unrepresented, it is difficult to imagine how
Contractor made a "knowing" waiver of all statutory and constitutional
exemptions.
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Placing Client’s Title Insurance in Agency in Which Lawyer's Spouse Has an
Ownership Interest

Opinion rules that a lawyer participating in a real estate transaction may not
in such transaction place his clients title insurance in a title insurance agency in
which the lawyer’s spouse has any ownership interest.

Inquiry:

May Lawyer participating in a real estate transaction place his client’s title
insurance with a title insurance agency in which Lawyer’s spouse has an own-
ership interest?

Opinion:

No. Rule 1.7 provides that a lawyer shall not represent a client if the repre-
sentation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if the representation of one or more clients may be materially lim-
ited by a personal interest of the lawyer. Rule 1.7(a)(2).

The Ethics Committee has previously examined personal conflicts of inter-
est between title insurance agencies and real estate closing lawyers. In CPR 101
(1977), the Ethics Committee concluded that it is unethical for a lawyer who
owns a substantial interest, directly or indirectly, in a title insurance agency, and
who acts as a lawyer in a real estate transaction insured by the title insurance
agency, to receive any compensation or benefit from the title insurance agency
regardless of whether the ownership interest is disclosed to the client.

In RPC 185 (1994), the Ethics Committee determined that even an insub-
stantial interest in a title insurance agency could materially impair the judg-
ment of the closing lawyer. The opinion provides that if a title agency, and,
therefore, indirectly a closing lawyer who owns an interest in the title agency,
will receive compensation from the client as a result of the closing of the trans-
action, the lawyer's personal interest in having the title insurance agency receive
its compensation could conflict with the lawyer's duty to close the transaction
only if it is in the client's best interest. The opinion held that the conflict of
interest is too great to be allowed even if the client wishes to consent.

In an unpublished ethics decision, ED 97-6 (1998), the Ethics Committee
examined a fact scenario substantially similar to the one currently presented
and determined that it is a conflict of interest for a lawyer to perform title work
and place the title insurance with a title insurance agency operated by the
lawyer’s spouse.

The instant scenario presents a personal conflict of interest. The lawyer’s
personal interest in having his spouse’s title insurance agency receive its com-
pensation may conflict with the lawyer's duty to close the transaction only if it
is in the client's best interest. In addition, the lawyer’s personal relationship
with the owner of the title insurance company will influence the lawyer’s choice
of the spouse’s company as the insurer, as well as the vigorousness of the lawyer’s
negotiations with the title company on his client’s behalf. Issues of title insur-
ance coverage may have to be negotiated between the closing lawyer and the
insurer. The lawyer’s client and the insurer will necessarily have competing
interests as to the extent of the coverage and the amount of the premium.

The conflict of interest is too great to be allowed, even with the client’s
informed consent. A closing lawyer must be able to make an independent rec-
ommendation of a title insurance company to his client, unbiased by any per-
sonal interest. In addition, a lawyer opining on title to property should be inde-
pendent from the title insurance agency issuing the title insurance in reliance
upon that opinion. This is consistent with the emphasis that the North
Carolina legislature has placed on the professional and financial independence
of the closing lawyer from the title insurance agency. See, e.g. N.C.G.S. § 58-
26-1(a)(title insurance company may not issue insurance as to North Carolina
real property unless the company has obtained the opinion of a North Carolina
licensed attorney who is not an employee or agent of the company) and N.C.G.S.
§ 58-27-5(a) (lawyer who performs legal services incident to a real estate sale
may not receive any payment, directly or indirectly, in connection with the
issuance of title insurance for any real property which is a part of such sale).

This scenario differs from RPC 188, in which the Ethics Committee con-
cluded that a lawyer may represent the buyer and/or lender in a real estate
transaction brokered by the lawyer’s spouse. RPC 188 provides that, although

there is a conflict, clients may consent to the representation. RPC 188 can be
distinguished because the lawyer did not choose the real estate broker for his
client and was not involved in negotiations with the real estate broker as to the
terms of the real estate sales contract.

2009 Formal Ethics Opinion 15
January 15, 2010

Dismissal of DWI Charge by Prosecutor When Insufficient Evidence Due to
Suppression Order

Opinion rules that a prosecutor must dismiss a DWI charge when the prosecutor
fails to appeal a court order suppressing evidence from the traffic stop thereby elim-
inating the evidence necessary to prove the charge.

Inquiry:

In a Driving While Impaired (DWI) case in district court, a defendant
makes a pretrial motion to suppress all evidence obtained from the stop of his
vehicle pursuant to N.C. Gen. Stat. A720-38.6(a). After considering the evi-
dence offered at the pretrial hearing, the district court judge enters an order
pursuant to N.C. Gen. Stat. A720-38.6(f) indicating his/her preliminary incli-
nation to grant the defendant's pretrial motion because the stop was unconsti-
tutional in violation of the Fourth Amendment. The prosecutor does not
appeal this preliminary ruling to superior court and the district court judge's
decision becomes a final judgment pursuant to the statute. The district court
judge enters a final order suppressing the evidence from the vehicle stop. The
evidence from the vehicle stop was the only evidence of the alleged crime. The
case is re-calendared.

May the prosecutor call the case for trial, arraign the defendant (who pleads
not guilty), call no witnesses or otherwise offer evidence, and rest the case, thus
requiring the judge to dismiss the case; or does the prosecutor have an ethical
duty to dismiss the case after all evidence of guilt is suppressed pursuant to the
pretrial motion?

Opinion:

A lawyer has an ethical duty, under Rule 3.1, not to bring a proceeding
unless there is a basis in law and in fact for doing so that is not frivolous. In
light of this duty, a prosecutor who knows that she has no admissible evidence
supporting a DWI charge to present at trial must dismiss the charge prior to
calling the case for trial.

2009 Formal Ethics Opinion 16
July 23, 2010

Including Information on Verdicts, Settlements, and Memberships on a
Website

Opinion rules that a website may include a case summary section showcasing
successful verdicts and settlements if the section contains factually accurate informa-
tion accompanied by an appropriate disclaimer and that any reference on the web-
site to membership in an organization with a self-laudatory name must comply
with the requirements of 2003 FEO 3.

Editor's Note: Upon adoption of this proposed opinion by the State Bar
Council, 2000 FEO 1 will be overruled to the extent it is inconsistent and the
Ethics Committee will recommend that the council withdrawal 2009 FEO 6.

Inquiry #1:
Is it possible for a law firm to include on its firm website a section showcas-
ing successful verdicts and settlements without violating Rule 7.1(a)(2)?

Opinion #1:

Yes. Rule 7.1 provides that a lawyer "shall not make a false or misleading
communication about the lawyer or the lawyer's services." The rule further
provides that a communication is false or misleading if it "is likely to create an
unjustified expectation about results the lawyer can achieve." Rule 7.1(a)(2). At
issue is whether a law firm can provide information on its past successes with-
out creating unjustified expectations.

Lawyer advertising is commercial speech that is protected by the First
Amendment. Bates v. State Bar of Arizona, 433 U.S. 350 (1977). However,
lawyer advertisements may not be deceptive or misleading. Id. The United
States Supreme Court has noted that advertising by professionals poses special
risks of deception because the public lacks sophistication concerning legal serv-
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ices. In re R.M.J., 455 U.S.191 (1982). Accordingly, warnings or disclaimers
might be appropriately required in lawyer advertisements to dissipate the pos-
sibility of consumer confusion or deception. Zauderer v. Ohio Disciplinary
Counsel, 471 U.S. 626 (1985).

Consumers of legal services benefit from the dissemination of accurate
information in choosing legal representation. See DC Legal Ethics Comm.,
Op. 335 (2006). Lawyers also benefit from the dissemination of accurate infor-
mation when seeking to enlist the aid of co-counsel in a particular matter. A
consumer researching law firms on the internet expects a law firm's website to
include information about the firm's past successes, and many firm websites
currently include a "verdict and settlements" section. The law firm's duty is to
provide that information to the consumer without creating an unjustified
expectation about the results the lawyer can achieve. Comment [3] to Rule 7.1
provides that an advertisement that truthfully reports a lawyer's achievements
may be misleading "if presented so as to lead a reasonable person to form an
unjustified expectation that the same results could be obtained for other clients
in similar matters without reference to the specific factual and legal circum-
stances of each client’s case."

Previously, the Ethics Committee determined that statements about a
lawyer's or a law firm's record in obtaining favorable verdicts was permissible
on a firm's website if the information was provided in a certain context. See
2000 FEO 1. According to the opinion, the context would have to include the
following:

disclosure of the lawyer's or firm's history of obtaining unfavorable, as well

as favorable, verdicts and settlements; the lawyer's or firm's success in actu-

ally collecting favorable verdicts; the types of cases handled and their com-
plexity; whether liability and/or damages were contested; and whether the
opposing party or parties were represented by legal counsel. In addition, the
verdict record must disclose the period of time examined. Finally, the com-
munication must include a statement that the outcome of a particular case
cannot be predicated upon a lawyer's or a law firm's past results.
2000 FEO 1. The requirements set out in 2000 FEO 1 may not be applicable
in every scenario and may be so burdensome that they discourage lawyers from
providing any information about verdicts and settlements and thereby effec-
tively prevent consumers from getting helpful information.

In considering lawyer advertising, the Oklahoma Bar Association has con-
cluded that a lawyer may advertise specific jury verdicts and settlement
amounts if certain requirements are met. The advertisement must be factually
accurate; must include an appropriate disclaimer displayed in the same manner
and with the same emphasis as the results; must not suggest that the lawyer is
promising the same results; must state that settlements are the result of private
negotiations between the parties involved that may be affected by factors other
than the legal merits of a particular case; and must not violate the lawyer's duty
of confidentiality. Oklahoma Ethics Opinion 320 (10/15/04).

By way of example, the Oklahoma Bar opines that a statement in a printed
advertisement about the results in a particular case would not violate Rule 7.1
if the statement is accompanied by an equally prominent statement to the
effect that each case is different and that prior results should not create an
expectation about future results in an individual case. According to the
Oklahoma Ethics Committee, such a disclaimer would be “equally prominent"
if the disclaimer is presented in the same manner and with the same emphasis
as the statements themselves, and if its import is not obscured or minimized by
other language or materials in the advertisement. For example, such a dis-
claimer in a printed advertisement should use the same font and at least the
same size print as the statements themselves.

New York has also considered the use of disclaimers in lawyer advertising.
The New York State Bar Association Committee on Professional Ethics opined
that if client testimonials and reports of past results are misleading, a disclaimer
may cure the otherwise misleading information if the disclaimer is sufficiently
tailored to address the information that is misleading, and if the disclaimer’s
placement on the website is such that it is reasonable to expect that anyone who
reads the testimonials and reports of past results will read the disclaimer. NY
State Bar Assoc. Comm. on Prof'l Ethics, Op. 771 (2003). The committee fur-
ther opined that the lawyer should "consider the size of the text and the prox-
imity of the disclaimer to the client testimonials or report of past results. If the
disclaimer is in a link, the lawyer should also consider the size and placement

of the text signaling the reader to access the link and whether this signal suffi-
ciently informs the reader that reviewing the linked disclaimer is material to
any assessment of the information conveyed in the advertisement."

\We agree with the reasoning of the New York and Oklahoma bars and con-
clude that a website may include a case summary section showcasing successful
verdicts and settlements if the section contains factually accurate information
accompanied by an appropriate disclaimer. The disclaimer must be sufficiently
tailored to address the information presented in the case summary section. The
disclaimer must be displayed on the website in such a manner that it is reason-
able to expect that anyone who reads the case summary section will also read
the disclaimer. Depending on the information contained in the case summary
section, an appropriate disclaimer should point out that the cases mentioned
on the site are illustrative of the matters handled by the firm; that case results
depend upon a variety of factors unique to each case; that not all results are pro-
vided; and that prior results do not guarantee a similar outcome.

Providing a prominently displayed disclaimer that is specifically tailored to
the information presented on a webpage regarding a lawyer or law firm's
achievements precludes a finding that the webpage is likely to lead a reasonable
person to form an unjustified expectation that the same results could be
obtained for other clients in similar matters.

Inquiry #2:
Would the following types of information be permitted on a firm website:
A lawyer's biography referencing a single trial victory in a well-known case
or the successful handling of a specific matter;
A lawyer's biography providing a list of his reported cases, but not includ-
ing unfavorable reported cases; or
A lawyer's biography listing "representative matters handled," "recent
cases," "recent experience," or the like but only including matters that were
favorably resolved for the lawyer's clients?

Opinion #2:
Yes. See Opinion #1.

Inquiry #3:
Would the following types of information be permitted on a firm website:
A lawyer's biography stating that the lawyer has successfully represented
numerous corporations or individuals;
A lawyer's biography stating that the lawyer has argued and won numerous
cases before the North Carolina appellate courts without stating that he has
also lost cases before the appellate courts; or
A lawyer's biography stating that the lawyer has successfully handled cases
in a specific area of the law without stating that he has also been unsuccess-
ful on cases in that area of the law?

Opinion #3:
Yes. See Opinion #1.

Inquiry #4:

2003 FEO 3 states that a lawyer may only advertise his membership or par-
ticipation in an organization with a self-laudatory name or designation if cer-
tain conditions are satisfied. Does 2003 FEO 3 apply to a lawyer's individual
biography on his firm's website?

Opinion #4:

Yes. 2003 FEO 3 states that a lawyer may only advertise his membership or
participation in an organization with a self-laudatory name or designation if
the following conditions are satisfied: (1) the organization has strict, objective
standards for admission that are verifiable and would be recognized by a rea-
sonable lawyer as establishing a legitimate basis for determining whether the
lawyer has the knowledge, skill, experience, or expertise indicated by the desig-
nated membership; (2) the standards for membership are explained in the
advertisement or information on how to obtain the membership standards is
provided in the advertisement; (3) the organization has no financial interest in
promoting the particular lawyer; and (4) the organization charges the lawyer
only reasonable membership fees. The opinion also provides that when the
membership information may create unjustified expectations, such as the
expectation that a lawyer obtains a million dollar verdict in every case, a dis-
claimer must be included in the advertisement.

Any reference to membership in such an organization must comply with
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the requirements of 2003 FEO 3. See also 2007 FEO 14 (allowing lawyer to
advertise his inclusion in the North Carolina Super Lawyers list but not to
claim that he is a "super lawyer").

Inquiry #5:
Does 2003 FEO 3 apply to a firm's general reference to such membership
on its website, such as "ten of our lawyers were included in the Legal Elite"?

Opinion #5:

Yes. See Opinion #4.

2000 FEO 1 is hereby overruled to the extent it is inconsistent with this opin-
ion.

2009 Formal Ethics Opinion 17
October 29, 2010

Tacking as Question of Standard of Care

Opinion rules that whether a lawyer rendering a title opinion to a title insurer
should tack to an owner’s policy of title insurance or a mortgagees (lender’s) policy is a
question of standard of care and outside the purview of the Ethics Committee

Inquiry:

RPC 99 holds that the Rules of Professional Conduct do not require personal
inspection of all documents in the chain of title so long as a lawyer rendering an
opinion on title for real property fully discloses to the client the precise nature
and extent of the service being rendered. The opinion further states, “Since title
insurers frequently omit exceptions in mortgagees' policies that would appear in
owners' policies, tacking should be limited to tacking onto owners’ policies.”

May a lawyer render a title opinion to a title insurance company by tacking
to a mortgagee’s (lenders) title insurance policy?

Opinion:

This issue of the appropriate standard of care for rendering a title opinion is
outside the purview of the Ethics Committee. To the extent that RPC 99
appeared to opine on the standard of care relative to tacking to an owner’s policy
versus a mortgagee’s (lender’s) policy for the purpose of rendering a title opinion,
that part of the opinion is withdrawn.

Whether tacking to an owner’s policy or a mortgagee’s policy, a lawyer’s duty
is to provide competent representation to his client, consistent with Rule 1.1, and
to reasonably consult with the client about the means used to accomplish the
client’s objectives. Rule 1.4(a)(2). The lawyer must consult with the client before
using a method of rendering a title opinion that might present additional risk for
the client.

2010 Formal Ethics Opinion 1
April 16, 2010

Representation of Insurance Carrier after Insured Disappears

Opinion rules that a lawyer retained by an insurance carrier to represent an
insured whose whereabouts are unknown and with whom the lawyer has no contact
may not appear as the lawyer for the insured absent authorization by law or court
order.

Inquiry #1:

Attorney was retained by Insurance Carrier to defend Insured in a negli-
gence lawsuit based upon an automobile accident. Insured cannot be located
and his whereabouts are unknown. Service by publication was required. May
Attorney proceed with the representation, file pleadings on behalf of Insured,
and appear in court to defend the case on behalf of Insured?

Opinion #1:

No. To respond to this inquiry, the question of whether a client-lawyer rela-
tionship is created between Attorney and Insured must be addressed.
Comment [4] of Rule 0.2, Scope, provides that "for purposes of determining
the lawyer's authority and responsibility, principles of substantive law external
to these Rules determine whether a client-lawyer relationship exists." In most
instances, the Ethics Committee declines to offer an opinion that hinges upon
a question of law. Nevertheless, the determination of whether a client-lawyer
relationship exists is often essential to the committee's interpretation and appli-
cation of the Rules of Professional Conduct. Moreover, the relevant North
Carolina case law is clear. In Dunkley v. Shoemate, 350 N.C. 573, 515 S.E. 2d

442 (1999), the Supreme Court held that where a law firm had no contact
with the defendant and was not authorized by the defendant to undertake his
representation, no lawyer-client relationship existed between the defendant and
the lawyers seeking to represent him pursuant to the insurance trust fund for
the defendant's employer. The Dunkley opinion cites favorably the following
statement from Johnson v. Amethyst Corp., 120 N.C. App. 529, 463 S.E. 2d
397 (1995): "[n]o person has the right to appear as another's attorney without
the authority to do so, granted by the party for which he [or she] is appearing.”
Id. at 577, 515 S.E. 2d at 444 [quoting Amethyst Corp. 120 N.C. App. at 532,
463 S.E. 2d at 400]. The Court also concurred with the statement in Amethyst
Corp. that, "North Carolina law has long recognized that an attorney-client
relationship is based upon principles of agency,” and "[t]Jwo factors are essential
in establishing an agency relationship: (1) The agent must be authorized to act
for the principal; and (2) The principal must exercise control over the agent.™
1d. [quoting Amethyst Corp., 120 N.C. App. at 533-534, 463 S.E. 2d at 400].

Therefore, unless allowed by statute, court order, or subsequent case law, a
lawyer may not appear in court for a party who has not authorized the represen-
tation and with whom the lawyer has not established a client-lawyer relationship.

Inquiry #2:

Would the response to Inquiry #1 be different if the insurance contract
with Insured specifies that Insurance Carrier has the authority to choose legal
counsel for Insured and to decide whether to settle the case?

Opinion #2:
No.

Inquiry #3:
Would the response to Inquiry #1 be different if Insured received actual
notice of the lawsuit and contacted Insurance Carrier before disappearing?

Opinion #3:

Whether such contact with Insurance Carrier is sufficient to create a client-
lawyer relationship with a lawyer selected by Insurance Carrier is a question of
fact and law not resolved by the existing case law. However, the Ethics
Committee doubts that the two factors required to establish an agency relation-
ship exist in this situation. See also Dunkley, 350 N.C. at 578, 515 S.E. 2d at 445
("RPC 223, Rule 1.2(a), and Amethyst Corp. correctly emphasize the principle
that a lawyer cannot properly represent a client with whom he has no contact.”).

Inquiry #4:
Would the response to Inquiry #1 be different if Insured received notice of
the lawsuit and specifically authorized the representation before disappearing?

Opinion #4:

Yes, Attorney may appear in the lawsuit on behalf of Insured if Insured has
authorized the representation. However, if Insured cannot thereafter be locat-
ed, Attorney may not mislead the court about Insured's absence. Rule
3.3(a)(1). Moreover, in the event Insured is not present to participate in the
representation, Attorney may have to file a motion to withdraw. Rule 1.2, cmt.
[1] (Client has “the ultimate authority to determine the purposes to be served
by legal representation85."); Rule 1.16; RPC 223; 03 FEO 16; see also
Dunkley, 350 N.C. at 578, 515 S.E. 2d at 445 ("a lawyer cannot properly rep-
resent a client with whom he has no contact.”).

Inquiry #5:

Would the response to Inquiry #1 be different if the insurance contract
contained a provision granting Insurance Carrier the express authority to pro-
ceed with the representation on behalf of and in the name of the Insured in the
event contact with Insured is lost?

Opinion #5:
This is a question of law that is not resolved by the existing case law and is
outside the purview of the Ethics Committee.

Inquiry #6:

Attorney is retained by Insurance Carrier to defend a "John Doe" defen-
dant in an automobile accident case. May Attorney represent "John Doe" in
the court proceedings?

Opinion #6:
If the designation of a certain person as "John Doe" is necessary to effect
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service of process and Attorney concludes that he is able to identify the intend-
ed person (e.g., an employee of an insured defendant company), Attorney may
work with Insurance Carrier and the defendant company to identify the indi-
vidual and, once identified, may appear in the lawsuit on behalf of the individ-
ual if authorized to do so by the individual. If the identity of "John Doe" can-
not be ascertained by Attorney, Insurance Carrier, or another client, whether
Attorney may represent "John Doe™ in the court proceedings is a question of
law outside the purview of the Ethics Committee.

2010 Formal Ethics Opinion 2
April 16, 2010

Obtaining Medical Records From Qut of State Health Care Providers

Opinion rules that a lawyer may not serve an out of state health care provider
with an unenforceable North Carolina subpoena and may not use documents pro-
duced pursuant to such a subpoena.

Inquiry #1:

Lawyer represents the Department of Social Services in a county that bor-
ders another state. In a particular case, the relevant hospital records are located
out of state. Is it ethical for Lawyer to subpoena the medical records under the
authority of N.C. R. Civ. P. 45 knowing that the North Carolina subpoena is
unenforceable?

Opinion #1:

No. If the North Carolina subpoena is not enforceable out of state, the
lawyer may not misrepresent to the out of state health care provider that it must
comply with the subpoena. RPC 236 provides that it is unethical for a lawyer
to use the subpoena process to mislead the custodian of documentary evidence
as to the lawyer's authority to require the production of such documents. See
also Rule 8.4(c) (professional misconduct for a lawyer to engage in conduct
involving dishonesty, fraud, deceit, or misrepresentation).

Inquiry #2:
If the records are subpoenaed and the health care provider complies with
the subpoena, may Lawyer utilize the medical records?

Opinion #2:
No. Lawyer may not use documents that were produced in reliance on

Lawyer's misrepresentation as to Lawyer's authority to require the production
of such documents.

2010 Formal Ethics Opinion 3
January 21, 2011

Cross-examining Current and Former Clients
Opinion provides guidance on the cross-examination of current and former
clients.

Inquiry #1:

Lawyer is a criminal defense lawyer who represents persons charged with
various criminal and traffic offenses. Lawyer also represents police officers
responding to investigations by internal affairs departments. In these matters,
the officers are threatened with professional discipline, including possible ter-
mination, for alleged conduct involving moral turpitude, dishonesty, or police
department policy violations. In such matters, Lawyer represents the police
officer individually and does not represent the police department.

Lawyer currently represents Officer in an internal affairs investigation in
which Officer may be disciplined or lose his job.

Defendant would like to retain Lawyer to represent him in a criminal mat-
ter. Officer is one of the prosecuting witnesses in Defendant’s criminal matter.
May Lawyer represent Defendant in the criminal matter if Officer is a prose-
cuting witness?

Opinion #1:

Rule 1.7(a) states that, except as provided in Rule 1.7(b), a lawyer shall not
represent a client if the representation involves a concurrent conflict of interest.
Pursuant to Rule 1.7(a)(1), a concurrent conflict of interest exists if the repre-
sentation of one client will be directly adverse to another client. The prohibition
against simultaneous representation of adverse interests is based primarily on
the duty of loyalty that lawyers owe their clients. See Rule 1.7, cmt. [1]. If a

lawyer opposes a client, even in an unrelated matter, the client may feel
betrayed and the lawyer-client relationship may be damaged. Another consid-
eration under Rule 1.7 is a lawyer's obligation to use independent professional
judgment in providing competent and diligent representation to all clients.
Rule 1.7(a)(2) provides that a concurrent conflict of interest exists if the repre-
sentation of one client may be materially limited by the lawyer's duties to
another client.

If Lawyer must cross-examine Officer in Defendant’s criminal matter,
Lawyer has a concurrent conflict of interest. Comment [6] to Rule 1.7 specifi-
cally provides that a directly adverse conflict may arise when a lawyer is required
to cross-examine a client who appears as a witness in a lawsuit involving another
client, as when the testimony will be damaging to the client who is represented
in the lawsuit. Any attempt to discredit Officer’s credibility through cross-exam-
ination would violate Lawyer’s duty of loyalty to Officer. Conversely, the failure
to challenge Officer’s damaging testimony through rigorous cross-examination
would violate Lawyer’s duty to competently and diligently represent Defendant.
Lawyer cannot cross-examine Officer without the risk of either jeopardizing
Defendant’s case by foregoing a line of aggressive questioning or breaching a
duty of loyalty and/or confidentiality owed to Officer.

An additional function of the prohibition set out in Rule 1.7 is to protect
client confidences. If Lawyer has confidential information of Officer that is rel-
evant and material to the cross-examination, the representation of one or both
of Lawyer’s clients could be materially limited by Lawyer's duties to the other
client and Lawyer has a concurrent conflict of interest. A vigorous cross-exam-
ination of Officer may compromise Lawyer’s duty of confidentiality to Officer.
Alternatively, Lawyer could fail to cross-examine Officer fully, for fear of mis-
using the confidential information, which would breach Lawyer’s duty to com-
petently and diligently represent Defendant.

If Lawyer must cross-examine Officer in Defendant’s criminal matter, the
resultant conflict of interest is nonconsentable. Generally, if a lawyer with a
conflict reasonably believes that he will be able to provide competent and dili-
gent representation to both clients, he may take on the representation so long
as he obtains both clients' informed written consent. See Rule 1.7(b). However,
certain conflicts are nonconsentable, "meaning that the lawyer involved cannot
properly ask for such agreement or provide representation on the basis of the
client's consent.” Rule 1.7, cmt. [14].

Consentability is determined by considering whether the interests of the
clients will be adequately protected if the clients are permitted to give their
informed consent to the representation, given the conflict of interest. Consent
cannot be sought if the lawyer cannot reasonably conclude that the lawyer will
be able to provide competent and diligent representation to each client. See
Rule 1.7, cmt. [15].

In the given fact scenario, Lawyer cannot reasonably conclude that he can
protect the interests of each client, or competently and diligently represent each
client, if Lawyer must cross-examine Officer in Defendant’s criminal matter.

Inquiry #2:
Would it matter if Defendant was charged only with a minor traffic viola-
tion?

Opinion #2:

If Officer’s testimony relates only to an uncontested issue and Lawyer rea-
sonably concludes that he can forgo cross examination of Officer without
affecting the competent defense of the case, Lawyer may represent Defendant,
provided he obtains the informed written consent of Defendant. See Rule
1.7(b).

Inquiry #3:
Does it matter if Officer’s personnel files are generally not subject to sub-
poena and may not be used for cross examination?

Opinion #3:

No. The fact that Officer’s personnel files may not be used for cross-exam-
ination may appear to alleviate the concern as to Lawyer’s duty of confidential-
ity to Officer. However, Lawyer remains aware of confidential information rel-
ative to Officer that could inspire questions for cross examination. In addition,
Lawyer owes Officer the duty of loyalty, which prevents Lawyer from cross-
examining Officer.
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Inquiry #4:
Would it make any difference if the Fraternal Order of Police or a similar
organization arranged for or retained Lawyer to represent Officer?

Opinion #4:

No. Regardless of who retains Lawyer to represent Officer, Lawyer still owes
Officer the same duties of confidentiality and loyalty. See Rule 1.8(f). Also,
Lawyer’s pecuniary interest in obtaining further business from the hiring
organization may create an additional personal conflict of interest for Lawyer,
in that he would want to avoid a rigorous cross examination of a police officer
to remain in the good graces of the organization. See Rule 1.7(a)(2).

Inquiry #5:

What if Officer is a former client at the time of the representation of
Defendant? Is Lawyer required to disclose the former lawyer-client relationship
with Officer to Defendant at the outset so that Defendant can make an
informed decision about representation?

Opinion #5:

If Lawyer obtained confidential information from Officer that is relevant to
Officer’s cross-examination and Lawyer needs to use that confidential informa-
tion to effectively cross-examine Officer, then Lawyer may not represent
Defendant. See Rule 1.9(c); 2003 FEO 14.

An exception to Rule 1.9(c) provides that a lawyer may use confidential
information of a former client to the disadvantage of the former client when
the information has become “generally known."” Rule 1.9(c)(1). If certain
information as to the internal affairs investigation is generally known, that
information may be used to cross-examine Officer without obtaining the con-
sent of Officer. See Rule 1.9, cmt. [8].

If Lawyer determines that he does not need to use any confidential infor-
mation that is not generally known to effectively cross-examine Officer, Lawyer
must still disclose the former lawyer-client relationship with Officer to
Defendant so that Defendant can make an informed decision about Lawyer’s
representation.

2010 Formal Ethics Opinion 4
October 29, 2010

Lawyer Participating in Barter Exchange
Opinion provides guidelines for participation in a barter exchange.

Inquiry:

Lawyer would like to participate in a trade or “barter” exchange that is an
association of businesses that exchange goods or services. Members of the
barter exchange are paid in barter dollars that can be used to pay other mem-
bers for their services. For example, a lawyer who is a member prepares a will
for a member who is a landscaper and receives barter dollars that can then be
used by the lawyer to purchase a variety of services from other members, not
solely landscaping services. The barter exchange manager publishes a directory
of members and may advertise to members the goods or services available from
other members. In addition to an entrance fee and a monthly administrative
fee, the exchange manager requires members to pay a cash transaction fee of
10% on the gross value of each purchase from a member through the exchange.
For example, if a lawyer provides $500 in services to another member, in addi-
tion to the fee paid to the lawyer, the recipient pays a $50 fee to the manager
of the exchange for a total payment of $550 (barter dollars and cash) for the
legal services.

The barter exchange lists all participating businesses in the “trading net-
work.” From this list, a member who would like to buy services or goods selects
a business. A “buyer” who needs legal services would select a lawyer from the
list of lawyers available in the trading network. Members are encouraged to call
the exchange manager to get linked with other members when in need of par-
ticular goods or services. Trades between participating businesses are voluntary
and the provision of goods or services is between the two participating busi-
nesses without interference from the barter exchange or its manager. Members
are not under any obligation to use the barter exchange for goods or services
and, if a member cannot find a suitable business in the trading network with
which to do business, the member may pay cash for goods or services to a busi-
ness that is not a member of the exchange. Similarly, a member of the exchange

is not required to do business with an exchange member who requests goods
Or Services.

The Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA), Pub. L.
No. 97-248, 96 Stat. 324 (1982), recognized the barter exchange manager as
the third-party record keeper and clearinghouse for barter transactions among
the members of an exchange and also recognized “trade” or “barter” dollars as
legal, taxable dollars that may be used as an alternative payment method.
Under TEFRA, all trade revenue is treated as taxable income and must be
reported using Form 1099-B.

May Lawyer participate in the barter exchange?

Opinion:

Yes, as long as the lawyer’s professional judgment is not compromised by par-
ticipation in the exchange, the lawyer ensures that listings and advertisements of
the exchange comply with the requirements for legal advertising, there is full dis-
closure of the states in which the lawyer is licensed, and clients do not use barter
dollars to pay in advance for litigation or other expenses of representation.

This inquiry raises the following questions: (1) whether a lawyer may
accept payment for services in a form other than money; (2) whether a barter
exchange is a lawyer referral service and, therefore, subject to the restrictions on
lawyer referral services; (3) whether a participating lawyer can comply with the
advertising and solicitation limitations in the Rules of Professional Conduct;
(4) whether payments to the barter exchange violate the prohibition on sharing
legal fees with a nonlawyer; and (5) whether clients may pay litigation expenses
in barter dollars. Each of these questions is addressed below.

A lawyer may accept payment for legal services in a form other than money.
See Rule 1.5, cmt. [4]. Therefore, there is no prohibition on accepting barter
dollars as payment for legal services.

With regard to lawyer referral services, Rule 7.2(b) provides as follows:

A lawyer shall not give anything of value to a person for recommending the

lawyer's services except that a lawyer may

(1) pay the reasonable costs of advertisements or communications permit-

ted by this Rule; [and]

(2) pay the usual charges of a not-for-profit lawyer referral service that com-

plies with Rule 7.2....

A lawyer referral service is a service that purports to screen the lawyers who
participate and to match prospective clients with suitable participating lawyers.
See 04 FEO 1 (online matching service not subject to nonprofit limitation on
lawyer referral services). Comment [6] to Rule 7.2 adds that a lawyer referral
service:

is any organization that holds itself out to the public as a lawyer referral
service. Such referral services are understood by laypersons to be consumer-
oriented organizations that provide unbiased referrals to lawyers with
appropriate experience in the subject matter of the representation and
afford other client protections, such as complaint procedures or malpractice
insurance requirements.

A barter exchange that provides a complete, impartial list of all participat-
ing lawyers, does not purport to recommend or select a lawyer for an exchange
member seeking legal services, and does not restrict the number of participat-
ing lawyers is not a lawyer referral service.

The next question is whether a participating lawyer can comply with the
limitations on lawyer advertising and solicitation in the Rules of Professional
Conduct. A lawyer participating in a barter exchange will be responsible for the
content of all advertising about the lawyer’s services to other members. Rule
7.1(a) allows advertising that is not false or misleading. As long as the trading
network list or directory of members and any other advertisement to members
of the barter exchange does not include information about a participating
lawyer that is false or misleading, a lawyer may be included in the list, directory,
or advertisement. In addition, to avoid unauthorized practice of law, the par-
ticipating lawyer must ensure that all exchange listings, directories, or advertise-
ments identify the states in which the lawyer is licensed.

Rule 7.3(a) prohibits in-person solicitation of prospective clients either by
a lawyer or by an agent of a lawyer. If the manager of the exchange, or a third
party such as a broker, engages in in-person solicitation of exchange members
on behalf of other exchange members, a lawyer who is an exchange member
may not allow such solicitation to occur on the lawyer’s behalf. If participation
in the in-person solicitation or brokerage of services is a condition of member-
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ship in the exchange, a lawyer may not be a member of the exchange.

The next question is whether the fee structure for the barter exchange vio-
lates the prohibition on sharing legal fees with a nonlawyer in Rule 5.4(a). The
manager of the barter exchange charges a cash transaction fee of 10% on the
gross value of each purchase from a member through the exchange. The trans-
action fee is paid by the recipient of the services; the lawyer is not required to
give 10% of his fee to the exchange manager. Although prohibited in the con-
text of compensating nonlawyer employees (see RPC 147), paying for services
of a nonlawyer based upon a percentage of a legal fee is not per se fee sharing.
The use of credit cards to pay for legal services has long been allowed, although
credit card banks routinely charge a “discount fee” that is a percentage of the
legal fee charged to the credit card. See CPR 129 (lawyers may accept payment
of legal fees by credit card). Paying a percentage fee to a barter exchange man-
ager is no different than paying a discount fee to a credit card bank. The fee is
a surcharge on the transaction and is not fee sharing with a nonlawyer. See ABA
Formal Opinion 88-356 (1988)(lawyer placement agency’s fee based on the
amount of the legal fee is not fee splitting).

We agree with the following conclusion of the New York State Bar
Association Committee on Professional Ethics in N. Y. State Bar Assn. Comm.
on Prof’l. Ethics Op. 665 (1994), which allows a lawyer to participate in a
barter exchange:

There are a number of rationales for the prohibition against sharing legal

fees with nonlawyers: (1) to avoid the possibility of a nonlawyer interfering

with the exercise of the lawyer’s professional judgment in representing a

client, (2) to ensure that the total fee paid by the client is not unreasonably

high, and (3) to ensure that the nonlawyer is not motivated to engage in
improper solicitation of business for the lawyer. [Citations omitted.] We do
not believe that the proposed barter exchange implicates these concerns so
long as the barter exchange exercises no influence over the professional
judgment of the lawyer, the lawyer’s legal fee complies with [the reasonable-
ness requirement of] DR 2-106(A) of the [New York] Code [of

Professional Responsibility], and the exchange sponsor does not engage in

in-person solicitation of customers or use written advertising materials that

the lawyer/participant could not use.

The last question is whether a member of the barter exchange who con-
tracts with a lawyer may pay in advance for litigation expenses or other expens-
es of representation by advancing barter dollars to the lawyer. Rule 1.15
requires a lawyer to account for funds entrusted to the lawyer for payment of
third parties by depositing those funds into a trust account. Because barter dol-
lars cannot be deposited into a trust account, all advance payments of litigation
expenses by a barter exchange client must be paid in cash or by check or credit
card.

In summary, a lawyer may participate in a barter exchange as long as the
exchange exercises no influence over the professional judgment of the lawyer;
the listing and advertisements of the exchange are truthful, not misleading, and
identify the states in which the lawyer is licensed; there is no in-person solici-
tation of members by the barter exchange manager or a broker on behalf of the
lawyer; and advance payments of litigation expenses or other expenses of rep-
resentation are not in barter dollars.

2010 Formal Ethics Opinion 5
April 16, 2010

Client-Lawyer Relationship in Child Support Enforcement Actions

Opinion rules that the lawyer for a child support enforcement program that
brings an action for child support on behalf of the government does not have a
client-lawyer relationship with the custodian of the children.

Inquiry #1:

Title IV-D of the Social Security Act, 42 U.S.C.S. 651 et seq., requires each
state to establish a child support enforcement (CSE) agency to provide services
for the establishment and collection of child support for dependent children
who are recipients of public assistance. The act also requires the CSE agency to
provide assistance in the collection of child support to a custodian of a depend-
ent child not receiving public assistance if the custodian applies to the agency
for such assistance. The Child Welfare Act, Chap. 110, Art. 9, of the N.C.
General Statutes, enacts the requirements of Title IV-D. The CSE program

established by the North Carolina act is administered by the Child Support
Enforcement Agency, a branch of the North Carolina Department of Health
and Human Services. The programis usually administered at the county level;
the local CSE program administrator hires a lawyer to institute the child sup-
port proceeding against the non-custodial, responsible parent. The proceeding
is instituted in the name and on behalf of the government at the instigation of
the custodian of the child who is named ex relatione (e.g., County of Durham
DSS ex rel. Stevons v. Charles, 182 N.C. App. 505, 642 S.E. 2d 482 (2007)).

Lawyer A is defending a non-custodial parent in a child support action
brought by the lawyer for the child support enforcement (CSE) program for
the county. Does the CSE lawyer represent the custodian of the children?

Opinion #1:

The lawyer representing the CSE program does not represent the custodian
of the children; the lawyer represents the government agency bringing the
action. As previously observed in Ethics Decisions 279 and 2007-3, the pur-
pose of the CSE program is to provide financial support to dependent children
regardless of who currently has custody of a dependent child and regardless of
who may currently owe support payments. "It would defeat the purpose of
[CSE] legislation if a client-lawyer relationship were automatically created
between the [CSE] lawyer and the custodian of the children because the lawyer
would be unable to pursue any future child support action against such custo-
dian should support and custody obligations switch." ED 279.

Nevertheless, if the CSE lawyer makes statements to the parent that would
lead a reasonable person to believe that the lawyer is representing him or her
personally, a client-lawyer relationship may be inferred. To avoid misleading
the custodian as to the relationship, in any private conference with a custodian
(outside of court proceedings), "the [CSE] lawyer should explain that he or she
is not the custodian's lawyer; that their conversations are not protected by the
duty of confidentiality; and that if the interests of the government and the cus-
todian of the children diverge, the lawyer will represent the interests of the gov-
ernment.” ED 279.

Inquiry #2:

Lawyer A wants to serve discovery on the custodian of the children. Should
the discovery be served on the lawyer for the CSE program or on the custodian
of the children?

Opinion #2:

This is a question of civil procedure and trial strategy that is outside of the
purview of the Ethics Committee. However, if Lawyer A decides to seek infor-
mation directly from the custodian, it would not violate Rule 4.2 unless the
custodian is represented by his or her own lawyer in the matter.

During the representation of a client, Rule 4.2 prohibits a lawyer from
communicating with a person that the lawyer knows is represented in the mat-
ter unless the lawyer has the consent of the other lawyer or is authorized by law
or court order to communicate with the person. Lawyer A's direct communi-
cations with the custodian will not violate Rule 4.2 because the CSE lawyer
does not represent the parent. ED 2007-3 (lawyer appointed to represent
defendant/non-custodial parent in child support case may communicate
directly with custodial parent).

Inquiry #3:

Lawyer A wants to depose the custodian. The CSE lawyer informed Lawyer
A that he would not attend the deposition. May Lawyer A proceed with the
deposition?

Opinion #3:

Yes. If the custodian was properly served with notice of the deposition,
there is no prohibition on proceeding with the deposition although the CSE
lawyer fails to appear. Even when a deponent is represented by a lawyer in a
matter, if the deposition is properly noticed and the lawyer for the deponent
fails or refuses to appear, the lawyer noticing the deposition may proceed. Such
communications are “authorized by law" and, therefore, not prohibited by
Rule 4.2.

Inquiry #4:

In a case involving international child support enforcement issues, the CSE
lawyer, who works in the North Carolina Attorney General's Office, would like
to call another lawyer from the attorney general's staff to testify as an expert.
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Does this violate the Rules of Professional Conduct?

Opinion #4:

No. Rule 3.7(a) prohibits a lawyer from acting as an advocate at a trial in
which the lawyer is likely to be a necessary witness. However, this disqualifica-
tion is not imputed to the other lawyers in same firm or organization unless the
lawyer's testimony would be adverse to the interests of the firm or organiza-
tion's client. Rule 3.7(b).

2010 Formal Ethics Opinion 6
January 21, 2011

Advertising for Legal Employment in Non-practicing Areas

Opinion rules that a lawyer may place an advertisement for employment in
practice areas in which the lawyer does not have experience only if the lawyer
intends to provide competent representation either by promptly obtaining compe-
tence through study and investigation or by associating a lawyer who is competent
in those particular areas of law. If, at the time the advertisement is placed, it is likely
the lawyer will associate more experienced lawyers to handle the resulting cases, that
fact should be disclosed to the public in the advertisement.

Inquiry #1:

Lawyer would like to advertise for legal employment in several areas of neg-
ligence law including products liability, pharmaceutical, and medical malprac-
tice. Lawyer does not, however, have practice experience in these legal areas. For
cases involving these areas of practice, Lawyer plans to associate another lawyer
who is qualified in the particular area of law.

May Lawyer advertise for legal employment in an area of practice in which
Lawyer lacks experience?

Opinion #1:

Yes, but only if Lawyer intends to promptly become competent in such rep-
resentation by study and investigation in the advertised area of law or intends
to associate an experienced lawyer to competently handle the resulting cases.

Lawyer advertising represents commercial speech protected as a constitu-
tional right. Central Hudson Gas & Electric Corp. v. Public Service Commission,
447 U.S. 557 (1980). Such commercial expression serves not only the interests
of lawyers, but also assists consumers and furthers the societal interest in the
fullest possible dissemination of information. Id. at 561-62. The rights of
lawyers to advertise, however, are not unlimited. Legal advertisements may not
be false or misleading. See Rule 7.1.

Pursuant to Rule 7.1(a)(1), a communication is misleading if it contains a
material misrepresentation of fact or omits a fact necessary to make the state-
ment considered as a whole not materially misleading. For example, in RPC
217, the Ethics Committee determined that it was misleading for a law firm to
include in its advertisements remote call forwarding telephone numbers under
the names of towns in which the law firm did not have an office. The opinion
provides that listing what appears to be a local telephone number in an adver-
tisement circulated in communities where the law firm does not have an actual
presence, without including an explanation in the advertisement that the num-
ber is not a local telephone number and that there is no law office in that com-
munity, will mislead readers as to the actual location of the offices.

To avoid misleading the public, lawyers should be competent, or intend to
promptly obtain competence, in the areas of law in which they advertise. Rule
1.1 addresses the subject of lawyer competence:

A lawyer shall not handle a legal matter that the lawyer knows or should
know he or she is not competent to handle without associating with a lawyer
who is competent to handle the matter. Competent representation requires the
legal knowledge, skill, thoroughness, and preparation reasonably necessary for
the representation.

In advertising, lawyers should not claim to have experience in areas of law
in which they lack experience. Such claims are false and misleading.
Competence in particular areas of law primarily arises from experience. In
addition to experience, lawyer competence may be gained from study and
investigation. Rule 1.1 acknowledges that lawyers can obtain competence in a
particular area of law by associating a lawyer experienced in that area of law to
work with them in representing a client. When a member of the public sees a
lawyer’s advertisement, however, that person could reasonably expect that the
advertising lawyer has or will have, at the time of the representation, personally

obtained the competence necessary to handle the legal matter that is the subject
of the advertisement. If this is not the case, and the lawyer instead intends to
associate another lawyer to provide the competent representation, members of
the public could be misled by the advertisement. Thus, if at the time the adver-
tisement is placed it is likely that the lawyer will later associate more experi-
enced lawyers to handle the resulting cases, that fact should be disclosed to the
public in the form of a disclaimer in the advertisement. See Co. Bar Assoc.
Ethics Comm. Op. 76 (1987).

Previous ethics opinions have determined that an appropriate disclaimer
may cure an otherwise misleading advertisement. Seg, e.g., 2003 FEO 3 (lawyer
may advertise membership in organization with self-laudatory title, but when
the membership information may create unjustified expectations, a disclaimer
must be included in the advertisement); see also Rule 7.1(b) (communication
by lawyer that contains dramatization depicting fictional situation is mislead-
ing unless it contains statement explaining that communication contains a
dramatization and does not depict actual events or real persons). Likewise, an
appropriate disclaimer will preclude a finding that Lawyer’s proposed advertise-
ments are likely to mislead prospective clients. If, at the time an advertisement
is placed, it is likely that Lawyer will associate a more experienced lawyer to
handle the resulting cases, that fact must be disclosed to the public in a dis-
claimer in the advertisement.

Inquiry #2:
If Lawyer associates another law firm in connection with a legal matter, may
Lawyer accept a portion of the legal fees?

Opinion #2:

Yes. Rule 1.5(e) allows for the division of a legal fee between lawyers who
are not in the same firm. Lawyer may receive a portion of the legal fees associ-
ated with the referred matter so long as the client agrees to the arrangement in
writing, the total fee is reasonable, and the fee division is in proportion to the
services performed by each lawyer or each lawyer assumes joint responsibility
for the representation. Rule 1.5(g).

The assumption of joint responsibility is an alternative to a division of fees
in proportion to the services performed. Comment [8] to Rule 1.5 explains
that “[jloint responsibility for the representation entails financial and ethical
responsibility for the representation as if the lawyers were associated in a part-
nership.” Therefore, a lawyer who agrees to share legal fees must make reason-
able efforts to ensure that the other lawyers who are parties to the arrangement
comply with the ethics rules. See Rule 5.1. As stated in RPC 205, “whenever a
lawyer accepts a fee for referring a case to another lawyer, the lawyer remains
responsible for the competent and ethical handling of the matter.”

The ABA Committee on Ethics and Professional Responsibility has opined
that joint responsibility does not require substantial services to be performed
by the lawyer. ABA Comm. on Ethics and Prof’l Responsibility, Informal Op.
85-1514 (1985). However, joint responsibility does include the same financial
and ethical responsibility and the same responsibility to ensure adequate repre-
sentation and communication as one partner would have for another partner’s
client in similar circumstances. Id.

Lawyer may receive a fee in proportion to the services he performs in the
matter or he may receive a fee based on his assumption of joint responsibility
for the representation. See Rule 1.5(¢).

Inquiry #3:
If Lawyer is entitled to receive a portion of the legal fees, what amount/pro-
portion of the legal fee is reasonable?

Opinion #3:

Apart from the requirements that the total fee be reasonable, that the client
consent to the fee division, and that each law firm assume joint responsibility
for the representation, the Ethics Committee declines to opine on the division
of fees between lawyers or law firms.

2010 Formal Ethics Opinion 7

Subscribing to Software as a Service While Fulfilling the Duties of
Confidentiality and Preservation of Client Property

Opinion was adopted as 2011 Formal Ethics Opinion 6. No opinion will
be issued as 2010 Formal Ethics Opinion 7.
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2010 Formal Ethics Opinion 8
July 23, 2010

Consultation with Lawyer as Prospective Mediator

Opinion rules that a lawyer who consults with both parties to a dispute relative
to the lawyer's prospective service as a mediator may not subsequently represent one
of the parties to the dispute.

Inquiry:

Lawyer consulted with Husband on two occasions about separating from
Wife. During both meetings, only questions about mediating the marital dis-
solution were discussed.

Wife attended the third consultation with Lawyer. At the meeting, Lawyer
disclosed the prior two meetings with Husband. He also advised Wife that he
would remain "neutral” during the meeting with her; would not give either
party legal advice; and would only discuss the mediation process. Wife
informed Lawyer that she was represented by her own lawyer. Lawyer told Wife
that he was willing to serve as the mediator for the marital dispute/dissolution
if her lawyer advised her to agree. Lawyer also told Wife that he had discussed
his potential roles as either advocate or mediator with Husband in the prior
meetings and that, for the present, Husband chose to keep Lawyer "neutral.”

At their request, Lawyer subsequently sent a separation checklist to both
Husband and Wife. The checklist gives information about the issues a separa-
tion agreement should address. It does not provide substantive advice.

Wife consulted with her lawyer and decided not to pursue mediation.
Husband would now like to employ Lawyer as his advocate in the equitable
distribution action filed by Wife. May Lawyer represent Husband in the equi-
table distribution action?

Opinion:

No. If Lawyer was acting in the role of a mediator when he consulted with
Wife, Rule 1.12(a), Former Judge, Arbitrator, Mediator, or Other Third-Party
Neutral, prohibits him from representing anyone in connection with a matter
in which he participated personally and substantially as a mediator unless all of
the parties to the proceeding give informed consent confirmed in writing.
Although the mediation never occurred, Lawyer still held himself out to be a
neutral and had substantive discussions with Wife about the mediation
process. Therefore, he participated substantially in the mediation process and,
to protect the integrity of the neutral role of mediators, he is disqualified from
representing Husband without the consent of Wife.

2010 Formal Ethics Opinion 9
July 23, 2010

Using Stock Photographs in Advertising

Opinion rules that a dramatization disclaimer is not required when using a
stock photograph in an advertisement so long as, in the context of the advertisement,
the stock photograph is not materially misleading.

Inquiry:
Are dramatization disclaimers required when using stock photographs in a
print or video advertisement for legal services?

Opinion:

No. Rule 7.1, Communications Concerning a Lawyer's Services, sets forth the
essential requirements for all advertising by lawyers. Rule 7.1(a) states that a
lawyer shall not make a false or misleading communication about the lawyer
or the lawyer's services. Rule 7.1(b) provides that a communication by a lawyer
that contains a dramatization depicting a fictional situation is misleading unless
it contains a conspicuous statement at the beginning and end of the commu-
nication “explaining that the communication contains a dramatization and
does not depict actual events or real persons."”

Dramatizations of fictional cases in video advertisements (“commercial
dramatizations™) are potentially misleading. See RPC 164. Therefore, such
advertisements require the dramatization disclaimer. See Rule 7.1(b). "Stock
photographs" are professional photographs of common places, events, or peo-
ple that can be used and reused for advertising. Like commercial dramatiza-
tions, stock photographs do not depict actual events or actual clients. However,
unlike commercial dramatizations, stock photographs, because they are static,

do not have the same tendency to mislead a consumer of legal services. Unless
in the context of the advertisement or marketing document, the stock photo-
graph creates a material misrepresentation of fact, a stock photograph may be
included in legal advertisement without a dramatization disclaimer. See Rule
7.1(a)(1).

2010 Formal Ethics Opinion 10
January 21, 2011

Charging Client for Out-of-Office Consultations

Opinion rules that a law firm may charge a client for the expenses associated
with an out-of-office consultation so long as advertisements referencing the service
indicate that the client will be charged for the service and the client consents to the
charge prior to the visit.

Inquiry #1:

A personal injury law firm (Firm) advertises that it will provide home/hos-
pital visits to potential clients. Firm also advertises that it works on a contin-
gency fee basis and that consultations are free. The fee agreement recites a con-
tingency fee, and further states that costs will be billed separately and in addi-
tion to the contingency fee.

May Firm charge a client for the actual cost of the out-of-office consulta-
tion (mileage) in addition to the contingency fee?

Opinion #1:

Yes. A lawyer may enter into a fee agreement with a client that requires
the client to pay court costs and expenses of litigation in addition to a con-
tingent fee on any amount recovered for the client. See Rule 1.5(c); RPC
235; 2004 FEO 8. However, the fee and expenses that are ultimately charged
and collected from the client must not be clearly excessive in violation of
Rule 1.5(a).

Inquiry #2:

May Firm charge a flat fee for the out-of-office consultation irrespective of
the actual costs of meeting with the client? For example, may Firm charge a
$200 flat fee for any client that requests an out-of-office visit?

Opinion #2:

A distinction must be made between charges for expenses versus fees for
legal services. Firm may not charge a set amount for an expense irrespective of
the actual cost to Firm. Rule 1.5(a) provides that a lawyer shall not “charge or
collect a clearly excessive amount for expenses.” If a lawyer travels only a short
distance to visit a prospective client, it would be clearly excessive for Firm to
charge the client $200 as a mileage expense.

However, lawyers may charge flat fees for providing legal services provided
the requirements set out in 2008 FEO 10 are met. Lawyer at Firm may charge
a flat fee for an initial consultation so long as the client understands and agrees
that the flat fee is the entire payment for the specified legal work to be per-
formed by the lawyer, regardless of the amount of time that it takes the lawyer
to perform the legal work; the flat fee will be earned by the lawyer immediately
upon payment; and when the lawyer’s representation ends, the client will not
be entitled to a refund of any portion of the flat fee unless the legal work is not
completed or it can be demonstrated that the flat fee is clearly excessive under
the circumstances. Id.

If Firm advertises that consultations are free, the $200 charge necessarily
must be a charge for expenses rather than legal fees. Firm may not charge $200
for every out-of-office consultation, irrespective of the actual expense Firm
incurred.

Inquiry #3:
If the answer to Inquires #1 or #2 is “yes,” must Firm disclose the charge
for the out-of-office consultation prior to meeting with a client?

Opinion #3:

Yes. Firm must specifically disclose the charge for the out-of-office visit, and
get the client’s consent to the deduction of the expense from any recovery, prior
to making such a visit.

In addition, Firm must clearly disclose any charges associated with out-of-
office consultations in advertisements stating that Firm will provide out-of-
office consultations and that consultations are free. Rule 7.1 provides that a
lawyer shall not make a false or misleading communication about the lawyer
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or the lawyer's services. It is misleading for Firm to advertise that it will provide
out-of-office consultations, and that consultations are free if Firm intends to
charge clients for expenses related to the out-of-office visit. See 2004 FEO 8
(unless lawyer invariably makes the repayment of costs advanced contingent
upon the outcome of each matter, advertisement for legal services that states
that there is no fee unless there is a recovery must also state that costs advanced
must be repaid at the conclusion of the matter).

Inquiry #4:
If the answer to Inquiries #1 or #2 is “yes,” must Firm disclose the charge
for the offsite visit in its contingent fee agreement?

Opinion #4:

Yes. Rule 1.5(c) provides that a contingent fee agreement must be in writ-
ing and must state the method by which the fee is to be determined, including
litigation and other expenses to be deducted from the recovery. Firm must dis-
close in the contingent fee agreement the charge for the offsite visit as an
expense to be deducted from the recovery.

2010 Formal Ethics Opinion 11
January 21, 2011

Letterhead Listing Membership in Organization with Self-Laudatory Name

Opinion rules that a lawyer may list membership in Million Dollar Advocates
Forum, or another organization with a self-laudatory name, on his letterhead only
if a disclaimer of similar results and information about the criteria for membership
also appears on the letterhead.

Inquiry #1:

2003 FEO 3 considered whether a lawyer may advertise membership in the
Million Dollar Advocates Forum. The opinion explained that this membership
information may create unjustified expectations about the results the lawyer
can achieve, such as the expectation that the lawyer obtains a million-dollar
verdict in every case. Along with requirements relative to the legitimacy of the
membership credential, the opinion stated that the communication must
include both a disclaimer providing notice that similar results are not guaran-
teed, that each case is different and must be evaluated separately, and an expla-
nation of the standards for membership or information on how to obtain the
membership standards in order for the communication to avoid violating Rule
7.1(a)(2). Attorney A wants to list membership in the Million Dollar
Advocates Forum on his letterhead.

Is letterhead a communication about the lawyer’s services?

Opinion #1:

Yes, letterhead is a communication about the lawyer’s services. Letterhead
contains a myriad of information. The name of the lawyer or law firm on the
letterhead communicates by whom or through what entity services are being
offered and identifies the nature of those services as legal services. Inclusion of
the name of a founding lawyer who has passed away communicates history
about and affiliations of the law firm. Listing memberships or certifications of
a lawyer on letterhead communicates information about the lawyer’s focus,
activities, and accomplishments. The address communicates information
about the community in which the lawyer or law firm offers services. Similarly,
information about the states in which the firm lawyers are licensed helps a con-
sumer to determine whether a lawyer may provide legal services in a particular
jurisdiction. Accordingly, Rule 7.5(a) requires letterhead to comply with Rule
7.1, the rule on communications concerning a lawyer’s services. This is consis-
tent with the approach taken by the United States Supreme Court in cases in
which the Supreme Court analyzed letterhead as commercial speech. See, e.g.,
Ibanez v. Florida Department of Business and Professional Regulation, Board of
Accountancy, 512 U.S. 136 (1994); Peel v. Attorney Registration and Disciplinary
Commission of Illinois, 496 U.S. 91 (1990).

Inquiry #2:
May Attorney A list membership in the Million Dollar Advocates Forum
on letterhead sent to prospective clients? Is a disclaimer required?

Opinion #2:

Yes, Attorney A may list membership in an organization with a self-lauda-
tory name or designation, such as Million Dollar Advocates Forum, on letter-
head sent to prospective clients if the following conditions are satisfied: (1) the

organization must satisfy the requirements set forth in 2003 FEO 3 and 2007
FEO 14; (2) the letter must contain information on how to obtain the mem-
bership standards for the Million Dollar Advocates Forum; and (3) the letter
must include a disclaimer to avoid creating unjustified expectations about the
results the lawyer can achieve. The disclaimer must at a minimum explain that
each case is different, each case must be evaluated separately, and that no rep-
resentation is made that similar results will be achieved in the recipient’s case.

Inquiry 3:

May Attorney A list membership in the Million Dollar Advocates Forum
on letterhead used generally in the course of Attorney A's legal practice—letter-
head not sent to prospective clients but instead sent to existing clients, unrep-
resented opposing parties, other laypersons, lawyers, and/or judges? Is a dis-
claimer required?

Opinion 3:

Yes, Attorney A may list membership in the Million Dollar Advocates
Forum on such letterhead, provided the conditions and disclaimer requirement
set out in Opinion #2 are satisfied. A letter communicates to all who see it, not
just the intended recipient. Accordingly, letterhead must be accurate and not
misleading, regardless of the intended recipient.! Prospective clients are not the
only individuals at risk for being misled by information that creates unjustified
expectations, such as a claim of membership in the Million Dollar Advocates
Forum or other self-laudatory organization. Current clients are at risk, partic-
ularly those who retain the lawyer without having seen a prospective client let-
ter that includes the disclaimer. Unrepresented opposing parties are at risk of
being unduly influenced by the membership information, absent explanation.
Furthermore, the lawyer sending a letter cannot guarantee that only the intend-
ed recipient will see the letter. Even if an intended recipient might have suffi-
cient legal education and training to evaluate the claimed credential and there-
fore might not be susceptible to unjustified expectations, others seeing the let-
ter—for example, nonlawyer assistants—may not. Providing the additional
information set out in Opinion #2 and as previously required in 2003 FEO 3
and 2007 FEO 14 will ameliorate any risk of creation of unjustified expecta-
tions from inclusion of membership information in a self-laudatory organiza-
tion on letterhead.

Endnote

1. This opinion is consistent with the manner in which the United States Supreme Court
addressed letterhead with certification information in the case of Peel, infra. The letter at
the genesis of that case was a letter sent to the Attorney Registration and Disciplinary
Commission of Illinois (the body that investigates and prosecutes cases of lawyer mis-
conduct in lllinois). The Supreme Court’s discussion of whether the letterhead was mis-
leading did not limit its consideration to whether the letterhead was misleading to the
intended recipient—the commission—but analyzed generally whether the letterhead
was misleading.

2010 Formal Ethics Opinion 12
January 21, 2011

Providing Conflicts Information to Hiring Law Firm

Opinion rules that a hiring law firm may ask an incoming law school graduate
to provide sufficient information as to his prior legal experience so that the hiring
law firm can identify potential conflicts of interest.

After his second year of law school, a law student worked as a summer clerk
for Law Firm A in Raleigh. One of the many projects Law Firm A assigned to
the law student was legal research that was part of Law Firm A’s preparation of
Lawsuit X.

After the law student graduated from law school, Law Firm B hired the
now law graduate as an associate in its Chicago office. After the law graduate
left Law Firm A, but before he joined Law Firm B, Law Firm A filed Lawsuit
X. After Lawsuit X was filed, lawyers in the Charlotte office of Law Firm B
were retained to defend the case.

The law graduate was unaware that Lawsuit X had been filed, or that Law
Firm B had been retained to defend it. Before the law graduate joined Law
Firm B, the firm asked him to provide information about the identity of the
client matters he worked on at Law Firm A so that potential conflicts could be
addressed. The law graduate contacted Law Firm A, which directed him not to
disclose any information about matters he had worked on or clients for whom
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he had worked.

Law Firm A learned that law graduate was associated with Law Firm B in
Chicago and moved to disqualify Law Firm B from Lawsuit X. Law Firm B
established a screen immediately upon learning that law graduate had worked
on Lawsuit X.

Inquiry #1:

Does law graduate have a conflict of interest that is imputed to the other
lawyers in Law Firm B, disqualifying those lawyers from the representation of
the defendant in Lawsuit X?

Opinion #1:

No. A law firm may hire a law graduate although the law firm is represent-
ing a client in a matter on which the law graduate previously worked for the
opposing party while clerking at another law firm. Conflicts of interest created
by work performed as a law clerk are not imputed to other members of a law
firm under Rule 1.10. See Rule 1.10, cmt. [4]. Nevertheless, the law graduate
should be screened from any participation in the matter. Id. (Note that Rule
1.10(c) allows a law firm to hire a lawyer who previously worked for the oppos-
ing party while employed at another law firm so long as the lawyer is timely
screened from any participation in the matter and written notice is given to any
affected former client.)

Inquiry #2:

Will a Rule 1.0(1) screen of the law graduate from Lawsuit X implemented
when Law Firm B learned of law graduate’s involvement in Lawsuit X be
deemed “timely” and protect the lawyers of Law Firm B from disqualification?

Opinion #2:

In order to be effective, screening measures must be implemented as soon
as practical after a law firm knows or reasonably should know that there is a
need for screening. Rule 1.0, cmt. [10]. The purpose of screening is to assure
the affected parties that confidential information known by the disqualified
individual remains protected. Rule 1.0, cmt. [9]. If the screen is implemented
prior to any participation by the law graduate in the matter and prior to the
communication of any confidential information, the purpose for the screening
procedure will have been effectuated.

Inquiry #3:

Is it improper for a law firm to ask law graduates or graduates not yet
admitted to the practice of law, who have worked as law clerks, to identify
client matters on which they worked as law clerks so that the hiring law firm
can identify potential conflicts of interest?

Opinion #3:

No. When a new law school graduate, or any new lawyer, joins a firm, the
hiring firm has an obligation to protect their clients against harm from conflicts
of interest. See Rule 1.7. Comment [3] to Rule 1.7 provides that, to determine
whether a conflict of interest exists, a lawyer should adopt reasonable proce-
dures to determine in both litigation and non-litigation matters the persons
and issues involved. However, the identity of the persons and issues involved
in a matter are protected client information under Rule 1.6(a).

Rule 1.6(a) of the Rules of Professional Conduct provides that a lawyer
shall not reveal information acquired during the professional relationship with
a client unless (1) the client gives informed consent; (2) the disclosure is
impliedly authorized; or (3) one of the exceptions set out in Rule 1.6(b)
applies. One of the exceptions set out in Rule 1.6(b) provides that a lawyer may
reveal confidential information to comply with the Rules of Professional
Conduct. Rule 1.6(b)(1).

The ABA Standing Committee on Ethics and Professional Responsibility
recently opined that lawyers moving between firms should be permitted to dis-
close the persons and issues involved in a matter because the prohibition of
such disclosure would preclude lawyers from conforming with the conflicts
rules. ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 09-455
(2009). Similarly, it is appropriate for a law firm to ask an incoming law school
graduate to provide sufficient information so that the hiring law firm can iden-
tify potential conflicts of interest.

However, as noted in the ABA opinion, “any disclosure of conflict informa-
tion should be no greater than reasonably necessary to accomplish the purpose
of detecting and resolving conflicts and must not compromise the attorney-

client privilege or otherwise prejudice a client or former client.” Id. In addition,
a lawyer or law firm receiving conflict information may not reveal such infor-
mation or use it for purposes other than detecting and resolving conflicts of
interest.

Inquiry #4:

Is a law firm that a law graduate worked for permitted to disclose to a dif-
ferent law firm the identity of clients and matters that the law graduate worked
on at the law firm so that the hiring firm can identify potential conflicts of
interest?

Opinion #4:
Yes. See Opinion #3.
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Receiving Fee or Commission for Financial Services and Products Provided
to Legal Clients

Opinion rules that a lawyer may receive a fee or commission in exchange for
providing financial services and products to a legal client so long as the lawyer com-
plies with the ethical rules pertaining to the provision of law-related services, busi-
ness transactions with clients, and conflicts of interest.

Inquiry:

Lawyer would like to establish an ancillary business that provides financial
services to clients and non-clients. Services would include assistance in the
selection, purchase, and disposition of securities, life insurance, and annuities.
Lawyer would be compensated through consulting fees, investment advisory
fees, and commissions. The ancillary services would be provided by an entity
separate and distinct from the lawyer’s legal practice.

May Lawyer offer financial services to his legal clients and receive a fee or
commission based on the provision of the financial services and the sale of
financial products?

Opinion:

Yes. The ethical responsibilities for a lawyer who provides law-related serv-
ices are set out in Rule 5.7. When law-related services are provided under cir-
cumstances that are not distinct from the provision of legal services, the law
firm will be subject to all of the Rules of Professional Conduct with respect to
the provision of the law-related services. If the law-related services are provided
by a separate entity, the law firm will still be subject to the Rules of Professional
Conduct unless the law firms takes “reasonable measures" to ensure that a per-
son obtaining the law-related services knows that the services are not legal serv-
ices and that the protections of the lawyer-client relationship do not exist. See
Rule 5.7(a)(2).

Even when a lawyer provides law-related services through a separate entity,
and takes the necessary measures to ensure that the consumer of the law-related
services knows that the services are not legal services, the lawyer is still bound
by the Rules of Professional Conduct as to the referral of his legal clients to the
ancillary business. Comment [6] to Rule 5.7 provides that when a client-lawyer
relationship exists with a person who is referred by a lawyer to an ancillary busi-
ness controlled by the lawyer, the lawyer must comply with Rule 1.8(a) per-
taining to business transactions with clients. See also Rule 1.8, cmt. [1].
Pursuant to Rule 1.8(a) a lawyer may only enter into a business transaction
with a client if: (1) the transaction and terms are fair and reasonable to the
client and are fully disclosed and transmitted in writing in a manner that can
be reasonably understood by the client; (2) the client is advised in writing of
the desirability of seeking and is given a reasonable opportunity to seek the
advice of independent legal counsel on the transaction; and (3) the client gives
informed consent, in writing signed by the client, to the essential terms of the
transaction and the lawyer's role in the transaction. Accordingly, a lawyer must
make these disclosures and secure the requisite consent before providing finan-
cial services and products to a client.

Prior to the 2003 amendments to the Rules of Professional Conduct, Rule
1.8(b) provided that “during or subsequent to legal representation of a client, a
lawyer shall not enter a business transaction with a client for which a fee or com-
mission will be charged in lieu of, or in addition to, a legal fee if the business
transaction is related to the subject matter of the legal representation, any finan-
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cial proceeds from the representation, or any information, confidential or oth-
erwise, acquired by the lawyer during the course of the representation.” The cur-
rent version of Rule 1.8(b) states only that a lawyer “shall not use information
relating to representation of a client to the disadvantage of the client unless the
client gives informed consent, except as permitted or required by these Rules.”

Although the previous prohibition on receiving fees or commissions for
ancillary business transactions related to legal representation has been eliminat-
ed, when dealing with his legal clients, Lawyer has an ethical duty to avoid con-
flicts created by his own personal interests. See Rule 1.7(a)(2). Rule 1.7(b) pro-
vides that a lawyer shall not represent a client with respect to a matter if the
lawyer’s professional judgment on behalf of the client may be materially limited
by the lawyer’s own personal interest. Comment [10] to Rule 1.7 specifically
states that a lawyer may not allow related business interests to affect represen-
tation, “for example, by referring clients to an enterprise in which the lawyer
has an undisclosed financial interest.” The lawyer’s self-interest in promoting
his financial services company must not distort his independent professional
judgment in the provision of legal services to the client, including referring a
client to the lawyer’s own ancillary business. Rule 1.7; Rule 2.1.

Although a conflict of interest exists in providing financial products to legal
clients, the potential problems and risks can be avoided in most transactions if
the lawyer makes the disclosures required by Rules 1.8(a) and 1.7(b), and
obtains the client’s informed written consent. Rule 1.7(b) allows a lawyer to
represent a client despite a conflicting personal interest if the lawyer reasonably
believes his representation of the client will not be affected and the client gives
written consent after disclosure of the existence and nature of the possible con-
flict and the possible adverse consequences of the representation. Prior to enter-
ing into a business transaction with a client, Rule 1.8(a) requires the lawyer to
fully disclose the terms of the transaction to the client, including the lawyer’s
role in the transaction, in a manner that can be reasonably understood by the
client. In such circumstances, a client should have sufficient information from
which to decide whether to enter into an ancillary business transaction with the
client’s lawyer. Each transaction should be evaluated in accordance with its
individual circumstances.

In recommending financial products to an estate-planning client, the
Oklahoma Bar Association recommends that the lawyer include elements such
as the following in a written disclosure to the client: (a) that the lawyer has a
business and financial relationship with the financial services company; (b)
whether the lawyer will receive a commission, fee, or other compensation from
the sale of the financial product; (c) that the interests of the client and the inter-
ests of the financial services company and the lawyer, as an agent for the com-
pany, may be different and may conflict; (d) whether the lawyer or the financial
services company is licensed to sell only certain types of financial products and,
if so, why the lawyer is recommending the proposed product instead of other
products in which he or she does not have a financial interest; (e) that if the
client authorizes the lawyer to disclose confidential information in the course
of obtaining the financial product, such disclosure may constitute a waiver of
the client’s right to confidentiality based upon the lawyer-client relationship;
(f) whether the financial services company is also the lawyer’s client; (g) that in
the event a claim or controversy arises, the lawyer could be disqualified in rep-
resentation of both the client and the company; and (h) that the client should
consider seeking the opinion of independent counsel concerning the proposed
transaction. See OK Bar Ass'n Ethics Op. 316 (2001).

Assuming that the financial services are provided under circumstances that
are distinct from the provision of legal services, and Lawyer ensures that the
consumer of the financial services knows that the services are not legal services,
Lawyer may offer his financial services to his legal clients and receive payment
for the services so long as he complies with the requirements set out in 1.8 and
1.7.

Lawyer must first determine that his professional judgment on behalf of the
client will not be adversely affected by his personal interest in making a profit.
If Lawyer cannot reasonably make such a determination, then the lawyer
should not refer the client to his financial services company. See Rule 1.7(b)(1).
Lawyer then must make an independent professional determination that the
financial products and services offered by his company would best serve his
client’s interests. Prior to recommending his financial services and products to
the client, Lawyer must make full disclosure of his personal interest in the

financial services company, as required by Rule 1.7(b) and Rule 1.8(a) so that
the client can make a fully informed choice.

To the extent this opinion differs from RPC 238, 2000 FEO 9, 2001 FEO
9, those opinions are overruled.

2010 Formal Ethics Opinion 14
April 27, 2012

Use of Search Engine Company's Keyword Advertisements

Opinion rules that it is a violation of the Rules of Professional Conduct for a
lawyer to select another lawyer's name as a keyword for use in an Internet search
engine company's search-based advertising program.

Inquiry:

Attorney A participates in an Internet search engine company's search-
based advertising program. The program allows advertisers to select specific
words or phrases that should trigger their advertisements. An advertiser does
not purchase the exclusive rights to specific words or phrases. Specific words or
phrases can be selected by any number of advertisers.

One of the keywords selected by Attorney A for use in the search-based
advertising program was the name of Attorney B, a competing lawyer in
Attorney A's town with a similar practice. Attorney A's keyword advertisement
caused a link to his website to be displayed on the search engine's search results
page any time an Internet user searched for the term "Attorney B" using the
search engine. Attorney A's advertisement may appear to the side of or above
the unpaid search results, in an area designated for "ads" or “sponsored links."

Attorney B never authorized Attorney A's use of his name in connection
with Attorney A's keyword advertisement, and the two lawyers have never
formed any type of partnership or engaged in joint representation in any case.

Does Attorney A's selection of a competitor's name as a keyword for use in
a search engine company's search-based advertising program violate the Rules
of Professional Conduct?

Opinion:

Yes. It is professional misconduct for a lawyer to engage in conduct involv-
ing dishonesty, fraud, deceit, or misrepresentation. Rule 8.4(c). Dishonest con-
duct includes conduct that shows a lack of fairness or straightforwardness. See
In the Matter of Shorter, 570 A.2d 760, 767-68 (DC App. 1990). The inten-
tional purchase of the recognition associated with one lawyer’s name to direct
consumers to a competing lawyer's website is neither fair nor straightforward.
Therefore, it is a violation of Rule 8.4(c) for a lawyer to select another lawyer’s
name to be used in his own keyword advertising.

2011 Formal Ethics Opinion 1
April 22, 2011
Lawyer as Advocate and Witness

Opinion provides guidelines for the application of the prohibition in Rule 3.7
on a lawyer serving as both advocate and witness when the lawyer is the litigant.

Inquiry #1:

Rule 3.7(a) prohibits a lawyer from acting as an advocate at a trial in which
the lawyer is “likely to be a necessary witness” unless the testimony will concern
uncontested issues, the nature or value of legal services, or disqualification will
work a substantial hardship on the client. Therefore, a lawyer who is identified
as a witness has a professional responsibility, pursuant to Rule 3.7, to determine
whether he or she is “likely to be a necessary witness” and, as such, is disqual-
ified from acting as an advocate at the trial. When is a lawyer a “hecessary wit-
ness” and at what point prior to trial must this determination be made?

Opinion #1:

Rule 3.7 prohibits a lawyer from serving as both an advocate and a witness
in a trial to eliminate the confusion that may result for the trier of fact when a
lawyer serves in both roles. The comment to the rule describes this as “the
ambiguities of the dual role” and observes, “[a] witness is required to testify on
the basis of personal knowledge, while an advocate is expected to explain and
comment on evidence given by others. It may not be clear whether a statement
by an advocate-witness should be taken as proof or as an analysis of the proof.”
Rule 3.7, cmts. [2] and [3]. However, to protect the client’s choice of counsel
and prevent abuse of the rule by an opponent as a litigation tactic, disqualifi-
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cation is limited to situations where the lawyer’s testimony is “necessary.” It is
generally agreed that when the anticipated testimony is relevant, material, and
unobtainable by other means, the lawyer’s testimony is “necessary.” See Ann.
Model Rules of Prof’l. Conduct (6th ed. 2007), p. 361 (citing cases).

A lawyer who is named as a witness by an opposing party must evaluate
his knowledge of the facts in controversy and make a good faith determination
as to whether his testimony will be relevant, material, and unobtainable else-
where. This evaluation must be ongoing as the case moves toward trial, con-
tested issues are identified, and discovery discloses additional witnesses and
information about the case. However, to avoid prejudicing a client due to a
last-minute change of trial counsel, a lawyer should withdraw from represen-
tation in the trial if the lawyer knows or reasonably should know that he is a
necessary witness. Failure to withdraw in a timely manner is a violation of
Rule 3.7.

Inquiry #2:
Does the prohibition on serving as an advocate and a witness apply to pre-
trial work, settlement negotiations, or assisting with the trial strategy?

Opinion #2:

No. The underlying reason for the prohibition—confusion of the trier of
fact relative to the lawyer’s role—does not apply when the lawyer’s advocacy is
limited to activities outside the courtroom. See Ann. Model Rules of Prof’l.
Conduct (6th ed. 2007), p. 364 (citing cases including Cunningham v. Sams,
161 N.C. App. 295, 588 S.E. 2d 484 (2003)(reversing portion of disqualifica-
tion order prohibiting representation in pretrial activities)).

Although a lawyer may continue to provide representation outside the
courtroom, the lawyer should not use this as an excuse to delay withdrawal
from representation in the litigation if the lawyer knows or reasonably should
know that he is a necessary witness. See Opinion #1 above.

Inquiry #3:
Is a lawyer who is a litigant and who is likely to be a necessary witness pro-
hibited by Rule 3.7 from representing himself at the trial?

Opinion #3:

No. The underlying reason for the prohibition—confusion regarding the
lawyer’s role—does not apply when the lawyer is also a litigant. See Ann. Model
Rules of Prof’l Conduct (6th ed. 2007), p. 366 (citing cases). The Ethics
Committee observes, however, that it is the sole prerogative of a court to deter-
mine advocate/witness issues when raised in a motion to disqualify. This ethics
opinion merely holds that a lawyer/litigant is not required to find alternative
counsel prior to a court’s ruling on a motion to disqualify.

2011 Formal Ethics Opinion 2
April 22, 2011
Former Client’s Failure to Object to Conflict

Opinion sets forth the factors to be taken into consideration when determining
whether a former clients delay in objecting to a conflict constitutes a waiver.

Inquiry:

In April 2002, Wife and Husband separate. Wife meets with Attorney A
for a consultation and pays Attorney A $100. Attorney A is not hired by Wife,
does not open a file, and has no further contact with Wwife.l Wife hires
Attorney B. Husband and Wife sign a separation contract in July 2003.
Husband is not represented.

In May 2007, Husband signs a quitclaim deed relinquishing his rights in
the marital residence. Husband is not represented; Wife is represented by
Attorney B.

In July 2009, Husband hires Attorney A to file for an uncontested divorce.
Attorney A has no record or memory of a prior consultation with Wife. The
following month, Husband, represented by Attorney A, files for divorce. Wife,
represented by Attorney B, files an answer and counterclaim seeking divorce
and equitable distribution.

In October 2009, the divorce action is heard and a judgment of absolute
divorce is entered. Both parties are present at the hearing and are represented
by their respective lawyers. In the succeeding months, the parties, through their
lawyers, consent to and designate a mediator; file equitable distribution affi-
davits; and participate in mediation with both parties and both lawyers present.

The mediation results in an impasse.

Subsequent to the mediation, and for the first time in the proceedings,
Attorney B notifies Attorney A that Wife objects to Attorney A’s representa-
tion of Husband because Attorney A previously represented Wife in the same
matter.

A lawyer must obtain the informed consent of a former client, pursuant to
Rule 1.9(a), prior to representing a party who is adverse to the former client in
the same or a substantially related matter. On occasion, however, a lawyer will
fail to identify a former client conflict and will unintentionally represent an
adverse party without obtaining the consent of the former client. If a former
client delays lodging her objection to the representation of the adverse party by
her former lawyer, does the former client’s subsequent objection to the repre-
sentation require the lawyer’s withdrawal pursuant to Rule 1.9(a)?

Opinion:

Rule 1.9, the former client conflict rule, does not address this question and
the comment to the rule, unfortunately, provides no guidance. In this situa-
tion, the Ethics Committee must interpret the Rules of Professional Conduct
in a manner that is consistent with principles and values promoted by the rules.
Rule 1.9(a) enforces the duties of loyalty and confidentiality that continue after
the termination of the client-lawyer relationship. A lawyer has a continuing
duty to maintain a reliable, comprehensive system for identifying conflicts aris-
ing from both present and former representations.2 Rule 1.7, cmt. [3]. A lawyer
should never accept a representation knowing that it presents a prohibited con-
flict under Rule 1.9, and even a good faith and unintentional failure to identify
a conflict of interest does not excuse it. Moreover, because of the importance
of protecting confidentiality and promoting loyalty, mere delay on the part of
a former client to object to a new representation does not constitute tacit con-
sent. Nevertheless, the right to legal counsel of one’s choice and the prevention
of substantial hardship on a client due to a lawyer’s disqualification are other
policies recognized and promoted by the Rules. See Rule 1.10(c)(allowing
screening of disqualified lawyer); Rule 1.18(c)(limiting disqualification of
lawyer who consulted with prospective client); and Rule 3.7 (lawyer who is
necessary witness is not disqualified if works substantial hardship on the client).

Although delay will not be sufficient to constitute waiver in most cases, the
following factors should be taken into consideration when evaluating whether
a former client’s failure timely to object to a new, adverse representation should
constitute a de facto waiver of the right to object: (1) whether the lawyer’ failure
to identify the conflict of interest and bring it to the attention of the former
client was unintentional; (2) whether the former client knew of the new repre-
sentation and the adverse interest entailed; (3) the length of the delay in lodg-
ing an objection; (4) whether there was an opportunity to lodge an objection;
(5) whether the former client was represented by counsel during the delay; (6)
the reason the delay occurred; and (7) whether disqualification will result in
substantial hardship for the new client. See Laws. Man. on Prof. Conduct
(ABA/BNA) 51:234 (2002) (setting forth factors considered by courts when
deciding whether to grant a delayed motion to disqualify).

In the present situation, Attorney A’ failure to identify the conflict was
unintentional. Wife, the former client, however, was fully aware of the new,
adverse representation by Attorney A; had numerous opportunities to object to
the new representation at earlier stages in the proceedings; and had legal coun-
sel to advise her during the delay. Moreover, there does not appear to be a jus-
tification for Wife's delay in lodging her objection other than to gain a tactical
advantage by waiting until disqualification would work a substantial hardship
on Husband. Under these circumstances, Attorney A is not required to with-
draw from the representation of Husband when Wife raised her objection.
Nevertheless, the courts have concurrent jurisdiction over the conduct of the
lawyers appearing before them. The Ethics Committee recognizes the discre-
tion of a court to decide any motion to disqualify.

Endnotes

1. Pursuant to 2006 FEO 14, the acceptance of a fee by Attorney A rendered Wife a client
(as opposed to a prospective client under Rule 1.18) to whom the duties of loyalty and
confidentiality are owed.

2. This opinion does not condone or justify sloppy systems for recording and checking con-
flicts of interest. Even a prospective client consultation, where no fee is paid and no fur-
ther representation provided, should be entered into a law firm’s conflicts checking sys-
tem.
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Advising a Criminal Defendant Who is an Undocumented Alien

Opinion rules that a criminal defense lawyer may advise an undocumented
alien that deportation may result in avoidance of a criminal conviction and may
file a notice of appeal to superior court although there is a possibility that the client
will be deported.

Inquiry #1:

Client A is arrested for driving while impaired. The magistrate sets a
secured bond of $2000, schedules the trial for district court and notifies U.S.
Immigration and Customs Enforcement (ICE) that Client A may be in the
country illegally. Client A is taken to the county jail to wait for trial. At Client
As first appearance, the judge appoints Attorney A to defend him.

ICE determines that Client A is an undocumented alien and gives the jail
notice that it should be advised when Client A is released. Once Client As
bond is paid, Client A will be held in the jail for an additional 48 hours to give
ICE the opportunity to begin proceedings. If ICE does not serve Client A with
a notice to appear within this time period, the jail will release him.

Client A tells Attorney A that he wants to be deported as soon as possible
and does not want a conviction on his record. Attorney A discusses Client A
options with him. If Client A pays the bond, ICE will probably come to the jail,
transport him to a federal holding facility and begin removal proceedings within
48 hours of paying the bond. Once Client A is deported, the State might dismiss
Client As DWI charge. Attorney A knows that, should Client A someday
choose to re-enter the United States legally, a DWI conviction would be detri-
mental to an immigration application or an application for a work permit.

Attorney A is aware that the existence of an ICE detainer is only an indica-
tion that Client A might be removed before the resolution of the case. ICE may
choose not to pick Client A up; it may serve him and then release him pending
a removal hearing; it may offer him an immigration bond which can be posted
so that he can secure his release during immigration proceedings; or he may be
eligible for a remedy, such as cancellation of removal, which would allow him
to receive permanent residency in the United States.

Did Attorney A violate the Rules of Professional Conduct by advising
Client A of his legal option to pay the bond?

Opinion #1:

No. Although a lawyer may not assist a client in conduct that the lawyer
knows is criminal or fraudulent, a lawyer “may discuss the legal consequences
of any proposed course of conduct with a client”. Rule 1.2(d).. Advising Client
A of his legal option to pay the bond and face possible deportation is appropri-
ate advice for a competent lawyer to give to a client under these circumstances.

Inquiry #2:
May Attorney A move for a continuance of the trial to give Client A more
time to pay the bond?

Opinion #2:
Yes. See Opinion #1.

Inquiry #3:

Client A and Attorney A decide that Client A will plead guilty to DWI in
district court because Client A has been unable to raise the money necessary to
pay the bond. Client A is sentenced to time served. The jail immediately noti-
fies ICE that it has 48 hours to pick up Client A before he is released. ICE takes
custody of Client A and transports him to a federal holding facility. Attorney
A knows that Client A has the right to appeal for a trial de novo in superior
court. Attorney A also knows that the superior court may dismiss the case if
Client A is deported.

May Attorney A enter a notice of appeal knowing that Client A’s pending
deportation may result in the dismissal of the superior court case?

Opinion #3:

Rule 3.1 prohibits a lawyer from advancing frivolous or meritless proceed-
ings or arguments but permits a lawyer in a criminal proceeding that may result
in incarceration the leeway to “so defend the proceeding as to require that every
element of the case be established.” Comment [1] to the rule observes that
“[t]he advocate has a duty to use legal procedure for the fullest benefit of the

client's cause, but also a duty not to abuse legal procedure.” Rule 3.2 requires
a lawyer to make reasonable efforts to expedite litigation “consistent with the
interests of the client”. However, comment [1] to this rule adds, “[t]he question
is whether a competent lawyer acting in good faith would regard the course of
action as having some substantial purpose other than delay.”

Filing a notice of appeal for Client A is not, in itself, frivolous or meritless
because Client A has a constitutional right to a trial de novo in superior court
before a jury. The question is whether the pleading is interposed for an improp-
er purpose which would violate not only Rule 3.1 but also the prohibition on
conduct prejudicial to the administration of justice set forth in Rule 8.4(d).

Rule 3.3(a)(1) prohibits a lawyer from knowingly making a false statement
of material fact to a court. This prohibition applies to statements in pleadings
as well as to statements in open court. Rule 3.3, cmt. [3]. Comment [3] to the
rule adds that “[t]here are circumstances where failure to make a disclosure is
the equivalent of an affirmative misrepresentation.”

Although Attorney A believes that Client A may not be available for trial in
superior court, a client’s presence is not always necessary to resolve a case in
superior court. If a trial is necessary, it can be done by written waiver if the
court permits. Moreover, by the time the case is reached for trial, the client
may, in fact, be available. Lastly, it is unlikely that the State will actually dismiss
the charges simply because the defendant has been removed. Therefore, filing
a notice of appeal for Client A does not violate the rules.

2011 Formal Ethics Opinion 4
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Participation in Referral Arrangement

Opinion rules that a lawyer may not agree to procure title insurance exclusively
from a particular title insurance agency on every transaction referred to the lawyer
by a person associated with the agency.

Inquiry #1:

Attorney has developed a good working relationship with Referring Party
who, over time, has referred real estate closings to Attorney’s office. Referring
Party has some affiliation with Title Insurance Agency. Attorney desires to
maintain this working relationship with Referring Party. As a condition of
receiving further referrals, Referring Party asks that Attorney agree to procure
title insurance exclusively from Title Insurance Agency on every transaction
referred to Attorney by Referring Party. May Attorney agree to such a referral
arrangement with Title Insurance Agency?

Opinion #1:

No. The ethical duties set forth in the Rules of Professional Conduct pro-
hibit a lawyer from entering into an exclusive reciprocal referral agreement with
any service provider. Such an arrangement impairs the lawyer’ ability to pro-
vide independent professional judgment in violation of Rules 2.1 and 5.4(c).
In addition, the arrangement amounts to improper compensation for referrals
in violation of Rule 7.2(b). Finally, such an arrangement creates a noncon-
sentable conflict of interest between the lawyer and the client. See Rule 1.7.

In most real estate transactions, the client delegates the choice of title insur-
er to the lawyer, who is charged with acting in the best interest of the client. In
determining what is in the best interests of the client, it is appropriate for the
lawyer to consider among other things the fees charged for title insurance, the
financial stability of the insurer and/or title insurance underwriter, the willing-
ness of the title insurer to provide coverage regarding title matters, and the abil-
ity of the insurer to meet the needs of the client with regard to the transaction.

The lawyer may also consider the lawyer’s working relationship with a spe-
cific title insurer, particularly where the relationship may prove beneficial to the
client. This is true even where the client has been referred to the lawyer by
someone affiliated with the specific title insurer. The lawyer may, and should,
strive to cultivate the types of business relationships and provide the quality of
legal services that will encourage clients and other professionals to recommend
the lawyer’s services. What a lawyer cannot do, however, is permit a person who
recommends the lawyer’s services to direct or regulate the lawyer's professional
judgment in rendering the legal services. See Rule 5.4(c).

If the client indicates a preference as to a particular title insurance company
that the lawyer does not believe is the best selection for the client, the lawyer’s
role is to counsel the client so that the client may make an informed decision.
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Ultimately, the choice of the title insurer in a real estate transaction is in the
province of the client acting in consultation with the lawyer.

Inquiry #2:

Upon becoming aware that another lawyer has agreed to procure title insur-
ance exclusively from a title insurance agency on every transaction referred to
the lawyer by someone associated with the title insurance company, is Attorney
under an ethical obligation to report and refer the other lawyer’s conduct to the
State Bar?

Opinion #2:

Rule 8.3(a) requires a lawyer to inform the State Bar if the lawyer knows
that another lawyer has committed a violation of the Rules of Professional
Conduct that raises a substantial question as to that lawyer's honesty, trustwor-
thiness, or fitness as a lawyer. Attorney should communicate his concerns to the
other lawyer and recommend that the lawyer contact the State Bar for an ethics
opinion as to his continuing participation in what appears to be an improper
referral arrangement. After this communication, if Attorney has knowledge
that the lawyer has continued his participation in an improper referral arrange-
ment, Attorney must report the lawyer to the State Bar.
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Representation of Lender in Contested Foreclosure When Corporate Trustee
Is Owned by Spouse and Paralegal

Opinion rules that a lawyer may not represent the beneficiary of the deed of trust
in a contested foreclosure if the lawyer’s spouse and paralegal own an interest in the
closely-held corporate trustee.

Inquiry:

Attorney A forms Corporation X in order that the corporation might be
appointed substitute trustee on a deed of trust when a lender asks Attorney A
to handle the foreclosure. Attorney As wife and paralegal each own stock in
Corporation X.

If Attorney A's wife and paralegal own any interest in Corporation X, may
Attorney A represent the beneficiary/lender in a contested foreclosure proceed-
ing if Corporation X is appointed substitute trustee?

Opinion:

No. As noted in N.C. Gen. Stat. §45-21.16(c), a trustee on a deed of trust
is “a neutral party and, while holding that position in the foreclosure proceed-
ing, may not advocate for the secured creditor or for the debtor in the foreclo-
sure proceeding.” Because of the conflict between the neutral, fiduciary role of
trustee and the role of advocate, a number of ethics opinions also hold that a
lawyer serving as a trustee in a contested foreclosure proceeding may not rep-
resent the beneficiary or the grantor in the proceeding. 2008 FEO 11 (listing
opinions). Attorney As indirect financial interest in Corporation X creates the
appearance, if not the reality, that the corporation is the alter ego of Attorney
A. Therefore, if Corporation X is appointed substitute trustee in a contested
foreclosure, the neutrality of the trustee will be improperly impaired unless
Attorney A is prohibited from representing the beneficiary or the lender in the
proceeding. Id. (Lawyer may represent corporation partially owned by firm in
its capacity as trustee but may not advocate for lender in contested foreclosure.)
For an explanation of a contested foreclosure proceeding, see 2008 FEO 11.

If the corporate trustee is a publicly traded corporation in which Attorney
As wife and paralegal own non-controlling interests, the perceived neutrality of
the corporate trustee is not impaired and Attorney A may represent the lender
in a contested foreclosure proceeding. See, e.g., RPC 83 and RPC 185.
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Subscribing to Software as a Service While Fulfilling the Duties of
Confidentiality and Preservation of Client Property

Opinion rules that a lawyer may contract with a vendor of software as a service
provided the lawyer uses reasonable care to safeguard confidential client informa-
tion.

Inquiry #1:

Much of software development, including the specialized software used by
lawyers for case or practice management, document management, and
billing/financial management, is moving to the “software as a service” (SaaS)
model. The American Bar Association’s Legal Technology Resource Center
explains Saa$ as follows:

SaaS is distinguished from traditional software in several ways. Rather
than installing the software to your computer or the firm's server, SaaS is
accessed via a web browser (like Internet Explorer or FireFox) over the
internet. Data is stored in the vendor's data center rather than on the firm's
computers. Upgrades and updates, both major and minor, are rolled out
continuously...SaaS is usually sold on a subscription model, meaning that
users pay a monthly fee rather than purchasing a license up front.
Instances of SaaS software extend beyond the practice management sphere

addressed above, and can include technologies as far-ranging as web-based
email programs, online legal research software, online backup and storage, text
messaging/SMS (short message service), voicemail on mobile or VoIP phones,
online communication over social media, and beyond.

SaaS for law firms may involve the storage of a law firm’s data, including
client files, billing information, and work product, on remote servers rather
than on the law firm’'s own computer and, therefore, outside the direct control
of the firm’s lawyers. Lawyers have duties to safeguard confidential client infor-
mation, including protecting that information from unauthorized disclosure,
and to protect client property from destruction, degradation, or loss (whether
from system failure, natural disaster, or dissolution of a vendor's business).
Lawyers also have a continuing need to retrieve client data in a form that is
usable outside of a vendor's product.2

Given these duties and needs, may a law firm use SaaS?

Opinion #1:

Yes, provided steps are taken to minimize the risk of inadvertent or unau-
thorized disclosure of confidential client information and to protect client
property, including the information in a clients file, from risk of loss.

The use of the internet to transmit and store client information presents
significant challenges. In this complex and technical environment, a lawyer
must be able to fulfill the fiduciary obligations to protect confidential client
information and property from risk of disclosure and loss. The lawyer must
protect against security weaknesses unique to the internet, particularly “end-
user” vulnerabilities found in the lawyer’s own law office. The lawyer must also
engage in periodic education about ever-changing security risks presented by
the internet.

Rule 1.6 of the Rules of Professional Conduct states that a lawyer may not
reveal information acquired during the professional relationship with a client
unless the client gives informed consent or the disclosure is impliedly author-
ized to carry out the representation. Comment [17] explains, “A lawyer must
act competently to safeguard information relating to the representation of a
client against inadvertent or unauthorized disclosure by the lawyer or other
persons who are participating in the representation of the client or who are sub-
ject to the lawyer’s supervision.” Comment [18] adds that, when transmitting
confidential client information, a lawyer must take “reasonable precautions to
prevent the information from coming into the hands of unintended recipi-
ents.”

Rule 1.15 requires a lawyer to preserve client property, including informa-
tion in a client’ file such as client documents and lawyer work product, from
risk of loss due to destruction, degradation, or loss. See also RPC 209 (noting
the “general fiduciary duty to safeguard the property of a client”), RPC 234
(requiring the storage of a client’s original documents with legal significance in
a safe place or their return to the client), and 98 FEO 15 (requiring exercise of
lawyer’s “due care” when selecting depository bank for trust account).

Although a lawyer has a professional obligation to protect confidential
information from unauthorized disclosure, the Ethics Committee has long
held that this duty does not compel any particular mode of handling confiden-
tial information nor does it prohibit the employment of vendors whose services
may involve the handling of documents or data containing client information.
See RPC 133 (stating there is no requirement that firm’s waste paper be shred-
ded if lawyer ascertains that persons or entities responsible for the disposal
employ procedures that effectively minimize the risk of inadvertent or unau-
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thorized disclosure of confidential information). Moreover, while the duty of
confidentiality applies to lawyers who choose to use technology to communi-
cate, “this obligation does not require that a lawyer use only infallibly secure
methods of communication.” RPC 215. Rather, the lawyer must use reason-
able care to select a mode of communication that, in light of the circumstances,
will best protect confidential client information and the lawyer must advise
effected parties if there is reason to believe that the chosen communications
technology presents an unreasonable risk to confidentiality. Id.

Furthermore, in 2008 FEO 5, the committee held that the use of a web-
based document management system that allows both the law firm and the
client access to the client's file is permissible:

provided the lawyer can fulfill his obligation to protect the confidential

information of all clients. A lawyer must take steps to minimize the risk that

confidential client information will be disclosed to other clients or to third
parties. See RPC 133 and RPC 215.... A security code access procedure
that only allows a client to access its own confidential information would
be an appropriate measure to protect confidential client information.... If
the law firm will be contracting with a third party to maintain the web-
based management system, the law firm must ensure that the third party
also employs measures which effectively minimize the risk that confidential

information might be lost or disclosed. See RPC 133.

In a recent ethics opinion, the Arizona State Bar’s Committee on the Rules
of Professional Conduct concurred with the interpretation set forth in North
Carolinas 2008 FEO 5 by holding that an Arizona law firm may use an online
file storage and retrieval system that allows clients to access their files over the
internet provided the firm takes reasonable precautions to protect the security
and confidentiality of client documents and information.3

In light of the above, the Ethics Committee concludes that a law firm may
use Saa$ if reasonable care is taken to minimize the risks of inadvertent disclo-
sure of confidential information and to protect the security of client informa-
tion and client files. A lawyer must fulfill the duties to protect confidential
client information and to safeguard client files by applying the same diligence
and competency to manage the risks of SaaS that the lawyer is required to apply
when representing clients.

No opinion is expressed on the business question of whether Saa$ is suit-
able for a particular law firm.

Inquiry #2:
Are there measures that a lawyer or law firm should consider when assessing
a SaaS vendor or seeking to minimize the security risks of SaaS?

Opinion #2:

This opinion does not set forth specific security requirements because
mandatory security measures would create a false sense of security in an envi-
ronment where the risks are continually changing. Instead, due diligence and
frequent and regular education are required.

Although a lawyer may use nonlawyers outside of the firm to assist in ren-
dering legal services to clients, Rule 5.3(a) requires the lawyer to make reason-
able efforts to ensure that the services are provided in a manner that is compat-
ible with the professional obligations of the lawyer. The extent of this obliga-
tion when using a SaaS vendor to store and manipulate confidential client
information will depend upon the experience, stability, and reputation of the
vendor. Given the rapidity with which computer technology changes, law firms
are encouraged to consult periodically with professionals competent in the area
of online security. Some recommended security measures are listed below.

« Inclusion in the SaaS vendor’s Terms of Service or Service Level
Agreement, or in a separate agreement between the SaaS vendor and the lawyer
or law firm, of an agreement on how the vendor will handle confidential client
information in keeping with the lawyer’s professional responsibilities.

« If the lawyer terminates use of the SaaS product, the SaaS vendor goes out
of business, or the service otherwise has a break in continuity, the law firm will
have a method for retrieving the data, the data will be available in a non-pro-
prietary format that the law firm can access, or the firm will have access to the
vendor’s software or source code. The SaaS vendor is contractually required to
return or destroy the hosted data promptly at the request of the law firm.

« Careful review of the terms of the law firm’s user or license agreement with
the SaaS vendor including the security policy.

« Evaluation of the SaaS vendor’s (or any third party data hosting compa-
ny’s) measures for safeguarding the security and confidentiality of stored data
including, but not limited to, firewalls, encryption techniques, socket security
features, and intrusion-detection systems.4

« Evaluation of the extent to which the SaaS vendor backs up hosted data.

Endnotes

1. FYI: Software as a Service (SaaS) for Lawyers, ABA Legal Technology Resource Center
at abanet.org/tech/ Itrc/fyidocs/saas.html.

2.1d.

. Paraphrasing the description of a lawyer’s duties in Arizona State Bar Committee on
Rules of Professional Conduct, Opinion 09-04 (Dec. 9, 2009).

. A firewall is a system (which may consist of hardware, software, or both) that protects
the resources of a private network from users of other networks. Encryption techniques
are methods for ciphering messages into a foreign format that can only be deciphered
using keys and reverse encryption algorithms. A socket security feature is a commonly-
used protocol for managing the security of message transmission on the internet. An
intrusion detection system is a system (which may consist of hardware, software, or both)
that monitors network and/or system activities for malicious activities and produces
reports for management.
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Using Online Banking to Manage a Trust Account

Opinion rules that a law firm may use online banking to manage its trust
accounts provided the firm's managing lawyers are regularly educated on the security
risks and actively maintain end-user security.

Inquiry:

Most banks and savings and loans provide “online banking” which allows
customers to access accounts and conduct financial transactions over the inter-
net on a secure website operated by the bank or savings and loan. Transactions
that may be conducted via on-line banking include account-to-account trans-
fers, payments to third parties, wire transfers, and applications for loans and
new accounts. Online banking permits users to view recent transactions and
view and/or download cleared check images and bank statements. Additional
services may include account management software.

Financial transactions conducted over the internet are subject to the risk of
theft by hackers and other computer criminals. Given the duty to safeguard
client property, particularly the funds that a client deposits in a lawyer’s trust
account, may a law firm use online banking to manage a trust account?

Opinion:

Yes, provided the lawyers use reasonable care to minimize the risk of loss or
theft of client property specifically including the regular education of the firm’s
managing lawyers on the ever-changing security risks of online banking and the
active maintenance of end-user security.

As noted in 2011 FEO 6, Subscribing to Software as a Service While Fulfilling
the Duties of Confidentiality and Preservation of Client Property, the use of the
internet to transmit and store client data (or, in this instance, data about client
property) presents significant challenges. In this complex and technical envi-
ronment, a lawyer must be able to fulfill the fiduciary obligations to protect
confidential client information and property from risk of disclosure and loss.
The lawyer must protect against security weaknesses unique to the internet,
particularly “end-user” vulnerabilities found in the lawyer’s own law office. The
lawyer must also engage in frequent and regular education about the security
risks presented by the internet.

Rule 1.15 requires a lawyer to preserve client property, to deposit client
funds entrusted to the lawyer in a separate trust account, and to manage that
trust account according to strict recordkeeping and procedural requirements.
See also RPC 209 (noting the “general fiduciary duty to safeguard the property
of a client”) and 98 FEO 15 (requiring a lawyer to exercise “due care” when
selecting depository bank for trust account). The rule is silent, however, about
online banking.

Nevertheless, online banking may be used to manage a client trust account
if the recordkeeping and fiduciary obligations in Rule 1.15 can be fulfilled. The
recordkeeping requirements for trust accounts are set forth in Rule 1.15-3.
Rule 1.15-3(b)(3) specifically requires a lawyer to maintain the following
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records relative to the transfer of funds from the trust account:

all instructions or authorizations to transfer, disburse, or withdraw funds
from the trust account (including electronic transfers or debits), or a writ-
ten or electronic record of any such transfer, disbursement, or withdrawal
showing the amount, date, and recipient of the transfer or disbursement,
and, in the case of a general trust account, also showing the name of the
client or other person to whom the funds belong;

If the online banking software does not provide a method for making an
official bank record of the required information when money is transferred
from the trust account to another account, such transfers must be handled by
a method that provides the required records.

To fulfill the fiduciary obligations in Rule 1.15, a lawyer managing a trust
account must use reasonable care to minimize the risks to client funds on
deposit in the trust account by remaining educated as to the dynamic risks
involved in online banking and insuring that the law firm invests in proper
protection and multiple layers of security to address those risks. See [Proposed]
2011 FEO 6.

A lawyer who is managing a trust account has affirmative duties to regularly
educate himself as to the security risks of online banking; to actively maintain
end-user security at the law firm through safety practices such as strong pass-
word policies and procedures, the use of encryption, and security software, and
the hiring of an information technology consultant to advise the lawyer or firm
employees; and to insure that all staff members who assist with the manage-
ment of the trust account receive training on and abide by the security meas-
ures adopted by the firm. Understanding the contract with the depository bank
and the use of the resources and expertise available from the bank are good first
steps toward fulfilling the lawyer’s fiduciary obligations.

This opinion does not set forth specific security requirements because
mandatory security measures would create a false sense of security in an envi-
ronment where the risks are continually changing. Instead, due diligence and
frequent and regular education are required. A lawyer must fulfill his fiduciary
obligation to safeguard client funds by applying the same diligence and com-
petency to manage the risks of on-line banking that a lawyer is required to
apply when representing clients.
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Utilizing Live Chat Support Service on Law Firm Website
Opinion provides guidelines for the use of live chat support services on law firm
websites.

Inquiry:

A law firm would like to utilize a live chat support service on its website.
Typically, such a service requires the law firm to download a software program
to the firm website. After the software is downloaded, a “button” is displayed
on the website which reads something like “Click Here to Chat Live.” The
button is often accompanied by a picture of a person with a headset. Once a
visitor clicks on the button to request a live chat, the visitor will be able to
have a typed out conversation in real-time with an agent identified as perhaps
a “law firm staff member” or an “operator.” The agent will guide the visitor
through a series of screening questions through the use of a script. Typically,
the agent will learn about the facts of the potential case. The agent will also
obtain contact information for the visitor. The agent then emails a transcript
of the “chat” to the law firm. In some instances, the law firm pays only for the
transcripts of “chats” in which the visitor provides a way for the law firm to
contact him or her.

Depending on the software program purchased, in addition to the live chat
“button” being displayed on the website, a pop-up window may also appear on
the screen specifically asking visitors if they would like “live help.” The window
may contain a picture of a person with a headset and reads something like, “Hi,
you may just be browsing but we are here to answer your questions. Please click
‘yes' for live help.” The pop-up window is software-generated. It is only after
the visitor clicks on the button that the live agent is engaged.

In another form of the live chat support service, the “button” and pop-up
window showing a picture of a person with a headset is displayed on the web-
site and a voice says something like, “Hi, we are here to answer your questions.
Please click ‘yes’ for live help.” These statements are presumably software-gen-

erated. It is only after the visitor clicks on the “yes” button that the live agent
is engaged.

Is the utilization of these types of live chat support services a violation of
the Rules of Professional Conduct?

Opinion:

No. Rule 7.3(a) provides that a lawyer shall not by “in-person, live tele-
phone, or real-time electronic contact” solicit professional employment from a
potential client unless the person contacted is a lawyer or has a family, close
personal, or prior professional relationship with the lawyer. Instant messaging,
chat rooms, and other similar types of conversational computer-accessed com-
munication are considered to be real-time or interactive communication. The
interactive typed conversation with a live agent provided by the live chat sup-
port service described above constitutes a real-time electronic contact.

It is important to note that the prohibition in Rule 7.3(a) applies only to
lawyer-initiated contact. Rule 7.3 does not prohibit real-time electronic contact
that is initiated by a potential client. In each of the instances described above,
the website visitor has made the initial contact with the firm. The visitor has
chosen to visit the law firm’s website, indicating that they have some interest in
the website’s content. It is appropriate at this juncture for the law firm to offer
the website visitor live assistance.

In addition to the fact that the potential client has initiated the contact with
the law firm, the circumstances surrounding this type of real-time electronic
contact do not trigger the concerns necessitating the prohibition set out in Rule
7.3. Comment [1] to Rule 7.3 explains the policy considerations behind the
prohibition:

There is a potential for abuse inherent in direct in-person, live telephone,

or real-time electronic contact by a lawyer with a prospective client known

to need legal services. These forms of contact between a lawyer and a

prospective client subject the layperson to the private importuning of the

trained advocate in a direct interpersonal encounter. The prospective client,
who may already feel overwhelmed by the circumstances giving rise to the
need for legal services, may find it difficult fully to evaluate all available
alternatives with reasoned judgment and appropriate self-interest in the face
of the lawyer's presence and insistence upon being retained immediately.

The situation is fraught with the possibility of undue influence, intimida-

tion, and over-reaching.

The use of a live chat support service does not subject the website visitor to
undue influence or intimidation. The visitor has the ability to ignore the live
chat button or to indicate with a click that he or she does not wish to partici-
pate in a live chat session.

The Philadelphia Bar Association recently issued an opinion that allows
certain real-time electronic communications, including communications
through blogs, chat rooms, and other social media. Philadelphia Bar Ass'n
Prof’l. Guidance Comm., Op. 2010-6 (2010). The opinion states that Rule
7.3 does not bar the use of social media for solicitation where a prospective
client to whom the lawyer’s communication is directed has the ability “to ‘turn
off’ the soliciting lawyer and respond or not as he or she sees fit.” The
Philadelphia Bar Association opined that “with the increasing sophistication
and ubiquity of social media, it has become readily apparent to everyone that
they need not respond instantaneously to electronic overtures, and that every-
one realizes that—like targeted mail—emails, blogs, and chat room comments
can be readily ignored, or not, as the recipient wishes.”

Although the use of this type of technology is permissible, the practice is
not without its risks, and a law firm utilizing this service must exercise certain
precautions. The law firm must ensure that visitors who elect to participate in
a live chat session are not misled to believe that they are conversing with a
lawyer if such is not the case. While the use of the term “operator” seems appro-
priate for a nonlawyer, a designation such as “staff member,” or something sim-
ilar, would require an affirmative disclaimer that a nonlawyer staff member is
not an attorney. The law firm must ensure that the nonlawyer agent does not
give any legal advice.

The law firm should be wary of creating an “inadvertent” lawyer-client rela-
tionship. In addition, the law firm should exercise care in obtaining informa-
tion from potential clients and be mindful of the potential consequences/duties
resulting from the electronic communications. Rule 1.18 provides that a per-
son who discusses with a lawyer the possibility of forming a client-lawyer rela-
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tionship with respect to a matter is a prospective client and that, even when no
client-lawyer relationship ensues, a lawyer who has had discussions with a
prospective client may generally not use or reveal information learned in the
consultation. Furthermore, Rule 1.18(c) prohibits a lawyer from representing
a client with interests materially adverse to those of a prospective client in the
same or a substantially related matter if the lawyer received information from
the prospective client that could be significantly harmful to that person in the
matter. Therefore, acquiring information from a prospective client via the live
chat service could create a conflict of interest with a current client that would
require withdrawal.
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Use of Letterhead by Person Who is Not Employed or Affiliated with Firm
Opinion rules that a lawyer may not allow a person who is not employed by or
affiliated with the lawyer’s firm to use firm letterhead.

Inquiry #1:

May a lawyer allow a person who is not employed by the lawyer’s firm and
who is not subject to the supervision or control of any lawyer with the firm to
use the firm’s letterhead?

Opinion #1:

No. It is professional misconduct for a lawyer to violate the Rules of
Professional Conduct through the acts of another. Rule 8.4(a). The Rules pro-
hibit false or misleading communications by a lawyer about the lawyer or the
lawyer's services. Rule 7.1(a). They also prohibit conduct involving dishonesty,
fraud, deceit, or misrepresentation. Rule 8.4(c). A recipient of a letter on a law
firm's letterhead assumes that the letter was written by a firm lawyer or by an
employee or affiliatel of the firm who is acting under the authority, supervi-
sion, and control of a firm lawyer. If a person who is not employed or formally
affiliated with the firm sends a letter on firm letterhead, it creates the false
impression that the person has the authority to act on behalf of the law firm
and is being supervised by a firm lawyer. In the worst case, the recipient may
falsely assume that the sender is a lawyer with the firm. A lawyer may not par-
ticipate actively or passively in this deception. If a lawyer learns that someone
who is not employed or affiliated with the firm is using firm letterhead to write
to third parties, the lawyer must take steps to stop the misuse of the letterhead.

A lawyer may, however, allow a client to draft a letter to be printed on let-
terhead if the lawyer reviews and assumes responsibility for the content of the
letter by signing it.

Inquiry #2:

A client would like to use the letterhead of his lawyer’s firm for activities
that do not constitute the practice of law. For example, when negotiating the
terms of a loan with a third party, the client wants to write the terms on the
firm letterhead and have the third party sign the document. The client and the
lawyer anticipate that the loan will subsequently be closed by the lawyer. May
a lawyer allow a client to use his firm’s letterhead in this manner? May a lawyer
agree to such use if the lawyer supervises or controls the content of the docu-
ment?

Opinion #2:

No, because the third party may falsely believe that the client is acting with
the authority of the law firm. See Opinion #1. In addition, it may create the
false impression that the law firm is verifying or endorsing the transaction.

Endnote

1. A person who is not an employee but who is formally affiliated with a firm, such as a
contract lawyer or paralegal, may use firm letterhead if the person is authorized to act on
the firm’s behalf and the affiliation is set forth on the letterhead or otherwise in the letter.
See, e.g., RPC 126.
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Lawyer Advertising on Deal of the Day or Group Coupon Website

Opinion rules that a lawyer may advertise on a website that offers daily dis-
counts to consumers where the website company’s compensation is a percentage of the
amount paid to the lawyer if certain disclosures are made and certain conditions are

satisfied.

Inquiry:

Lawyer would like to advertise on a “deal of the day” or “group coupon”
website. To utilize such a website, a consumer registers his email address and
city of residence on the website. The website company then emails local "daily
deals" or coupons for discounts on services to registered consumers. The daily
deals are usually for services such as spa treatments, tourist attractions, restau-
rants, photography, house cleaning, etc. The daily deals can represent a signif-
icant reduction off the regular price of the offered service. Consumers who
wish to participate in the “deal of the day” purchase the deal online using a
credit card that is billed.

The website company negotiates the discounts with businesses on a case-
by-case basis; however, the company’s fee is always a percentage of each “daily
deal” or coupon sold. Therefore, the revenue received by the business offering
the daily deal is reduced by the percentage of the revenue paid to the website
company.

May a lawyer advertise on a group coupon website and offer a “daily deal”
to users of the website subject to the website company’s fees without violating
the Rules of Professional Conduct?

Opinion:

Yes. Although the website company’s fee is deducted from the amount paid
by a purchaser for the anticipated legal service, it is paid regardless of whether
the purchaser actually claims the discounted service and the lawyer earns the
fee by providing the legal services to the purchaser. Therefore, the fee retained
by the website company is the cost of advertising on the website and does not
violate Rule 5.4(a) which prohibits, with a few exceptions, the sharing of legal
fees with nonlawyers. The purpose for the fee-splitting prohibition is not con-
founded by this arrangement. As noted in Comment [1] to the rule, the tradi-
tional limitations on sharing fees prevent interference in the independent pro-
fessional judgment of a lawyer by a nonlawyer. There is no interaction between
the website company and the lawyer relative to the legal representation of pur-
chasers at any time after the fee is paid on-line other than the transfer of the
proceeds of the “daily deal” to the lawyer. Rule 7.2(b)(1) allows a lawyer to pay
the reasonable cost of advertisements. As long as the percentage charged against
the revenues generated is reasonable compensation for the advertising service,
a lawyer may participate. Cf. 2010 FEO 4 (permitting participation in a barter
exchange program in which members pay a cash transaction fee of ten percent
on the gross value of each purchase of goods or services). There are, however,
professional responsibilities that are impacted by this type of advertising.

First, a lawyer may not engage in misleading advertising. Rule 7.1.
Therefore, the advertised discount may not be illusory: the lawyer must have
an established, standard fee for the service that is being offered at a discount.
Moreover, the lawyer’s advertisement on the website must include certain dis-
closures. Clients should not make decisions about legal representation in a
hasty manner. The advertisement must explain that the decision to hire a
lawyer is an important one that should be considered carefully and made only
after investigation into the lawyer’s credentials. In addition, the advertisement
must state that a conflict of interest or a determination by the lawyer that the
legal service being offered is not appropriate for a particular purchaser may pre-
vent the lawyer from providing the service and, if so, the purchaser’s money will
be refunded (see below for explanation of the duty to refund).

Second, a lawyer must deposit entrusted funds in a trust account. Rule
1.15-2(b). The payments received by the lawyer from the website company are
advance payments? of legal fees that must be deposited in the lawyer’s trust
account and may not be paid to the lawyer or transferred to the law firm oper-
ating account until earned by the provision of legal services.

Third, a professional relationship with a purchaser of the discounted legal
service is established once the payment is made and this relationship must be
honored. The lawyer has offered his services on condition that there is no con-
flict of interest and the service is appropriate for the purchaser, and the pur-
chaser has accepted the offer. At a minimum, the purchaser must be considered
a prospective client entitled to the protections afforded to prospective clients
under Rule 1.18.

Fourth, a lawyer may not retain a clearly excessive fee. Rule 1.5(a). If a
prospective client fails to claim the discounted legal service within the designat-

Opinions: 10-227



ed time (before the “expiration date”), one might consider the advance pay-
ment forfeited. Even if it is assumed that this is a risk that is generally known
to consumers, however, it does not justify the receipt of a windfall by the
lawyer. As a fiduciary, a lawyer places the interests of his clients above his own
and may not accept a legal fee for doing nothing. Such a fee is inherently exces-
sive. Therefore, if a prospective client does not claim the discounted service
within the designated time, the lawyer must refund the advance payment on
deposit in the trust account for the prospective client or, if the prospective
client still desires the legal service, the lawyer may charge his actual rate at the
time the service is provided but must give the prospective client credit for the
advance payment on deposit in the trust account.

Last, a lawyer has a duty of competent representation pursuant to Rule 1.1.
The lawyer must consult with each prospective client to determine what service
the prospective client actually requires. If competent representation requires
the lawyer to expend more time than anticipated to satisfy the advertised serv-
ice, the lawyer must do so without additional charge. Similarly, if upon con-
sulting with a prospective client the lawyer determines that the prospective
client does not need the legal service or that a conflict of interest prohibits the
representation, the lawyer must refund the prospective client’s entire advance
payment, including the amount retained by the website company, to make the
prospective client whole.

Endnote

1. In light of the many uncertainties of a legal representation arranged in the manner pro-
posed, a lawyer may not condition the offer of discounted services upon the purchaser’s
agreement that the money paid will be a flat fee or a minimum fee that is earned by the
lawyer upon payment. See 2008 FEO 10.

2011 Formal Ethics Opinion 12
October 21, 2011

Disclosing Clerk’s Error to Court
Opinion rules that a lawyer must notify the court when a clerk of court mistak-
enly dismisses a clients charges.

Inquiry:

Lawyer has a client in custody who has numerous cases pending in district
court. Lawyer negotiates a plea agreement with the assistant district attorney
(ADA) whereby all but two of the charges will be dismissed. Lawyer asks for
the client to be brought into the courtroom to enter his plea. At that time,
Lawyer is informed that the client has already been taken back to the jail.
Lawyer and the ADA agree to continue the case to the next business day. When
Lawyer subsequently goes to visit his client in jail, he is told that the client was
released because all of his charges were dismissed.

Upon investigation, Lawyer confirms that all of the client’s charges had
been voluntarily dismissed. The dismissals are clearly the result of an error by
the clerk of court and do not reflect the plea agreement entered into by Lawyer
and the ADA.

Must lawyer inform the clerk of court of the error?

Opinion:

Yes. The preamble to the Rules of Professional Conduct provides that as a
member of the legal profession, a lawyer is an “officer of the legal system.” Rule
0.1. Rule 8.4(d) states that it is professional misconduct for a lawyer to “engage
in conduct that is prejudicial to the administration of justice.” Similarly,
Comment [2] to Rule 3.3 (Candor Toward the Tribunal) refers to the special
duties of lawyers as officers of the court to “avoid conduct that undermines the
integrity of the adjudicative process.”

Under Rule 3.3, for example, a lawyer has a duty to disclose a client's false
testimony even though it may have grave consequences for the client, where
the alternative is that the lawyer cooperate in deceiving the court thereby sub-
verting the truth-finding process which the adversary system is designed to
implement. Rule 3.3, Cmt. [11]. Thus, if a conflict arises between a lawyer’s
duty to his client and his duties as an officer of the court, the lawyer’s duty to
the court must prevail.

This inquiry differs from that addressed in 98 FEO 5, which provides that
a defense lawyer does not have a duty to inform the court of an inaccurate driv-
ing record presented by the prosecutor. In the situation addressed in 98 FEO
5, both advocates are present in court and each is expected to present evidence

and carry his burden of proof. The opinion states that the burden of proof is
on the state to show that the defendant's driving record justifies a more restric-
tive sentencing level and that the defense lawyer is not required to volunteer
adverse facts when the prosecutor fails to bring them forward.

In the instant inquiry, Lawyer knows that his client’s charges were dismissed
in error and that “justice” (in the form of a negotiated plea to which Lawyer
and the client agreed) was not carried out. Therefore, Lawyer has an obligation
to inform the court or the clerk of court of the apparent error. Accord Wis.
Formal Ethics Op. E-84-7 (1984)(defense attorney has obligation to inform
the court or the court’ staff of clerk of court’s error).

2011 Formal Ethics Opinion 13

October 21, 2011

Editor’s note: This opinion is not intended to imply that a lawyer for an estate
is required to petition the clerk for approval of the lawyer’s fee; however, a per-
sonal representative’s commission may be reduced if the clerk of court does not
approve the lawyer’s fee in advance.

Retaining Funds in Trust Account to Pay Disputed Legal Fee

Opinion rules that client funds or the funds of a third party that are placed in
the lawyer’s control for the purpose of being safeguarded, managed, or disbursed in
connection with a transaction, but which were not designated or identified as funds
for the payment of legal fees, may not be retained in the trust account, pursuant to
Rule 1.15-2(g), as disputed funds to which the lawyer may be entitled.

Inquiry:

Attorney agreed to represent the Estate of E. E was a North Carolina lawyer
who conducted his practice through a professional limited liability company
(PLLC), in which he was the sole member. Attorney’s representation included
collecting the assets and paying the claims of the PLLC with the intention that
the PLLC would eventually be dissolved and any remaining assets of the PLLC
would be distributed to the estate.

The funds of the estate, approximately $3,000, were deposited in the gen-
eral trust account for Attorney’s law firm and a ledger card for the estate was
established. The funds of the PLLC, in excess of $100,000, were also deposited
in the trust account and a separate ledger for the PLLC was established.
Attorney billed his work for the PLLC separately from his work for the estate
in order that the legal fees for the resolution of the PLLC issues would be paid
from funds of the PLLC.

Administrator recently terminated the representation and demanded return
of the remaining funds of the estate (approximately $2,500) and of the PLLC
(approximately $100,000) held in the general trust account of Attorney’s law
firm.

Attorney contends that his firm is owed $29,000 in legal fees for the repre-
sentation of the PLLC. Administrator contests these legal fees and did not
authorize Attorney to pay the fees from any of the money held in trust.

Rule 1.15-2(g) states:
[wlhen funds belonging to the lawyer are received in combination with
funds belonging to the client or other persons, all of the funds shall be
deposited intact. The amounts currently or conditionally belonging to the
lawyer shall be identified on the deposit slip or other record. After the
deposit has been finally credited to the account, the lawyer may withdraw
the amounts to which the lawyer is or becomes entitled. If the lawyer's enti-
tlement is disputed, the disputed amounts shall remain in the trust account
or fiduciary account until the dispute is resolved.

May Attorney retain $29,000 in his firm’s trust account and transfer only
the difference to Administrator until the dispute over the legal fees is resolved?

Opinion:

No, the funds must be returned to Administrator and Attorney may file a
claim with the Estate for payment for his legal services.

Rule 1.15-2(g) permits a lawyer to withhold only funds to which the lawyer
has a claim to entitlement such as funds deposited as a client’s advance payment
of a legal fee or funds from a settlement negotiated by the lawyer that, by prior
agreement, include a contingent fee. However, client funds or the funds of a
third party that are placed in the lawyer’s control for the purpose of being safe-
guarded, managed, or disbursed in connection with a transaction, but which
were not otherwise designated or identified as funds for the payment of legal
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fees, may not be retained in the trust account as disputed funds pursuant to
Rule 1.15-2(g). As explained in Comment [14] to Rule 1.15, “[a] lawyer is not
required to remit to the client funds that the lawyer reasonably believes repre-
sent fees owed. However, a lawyer may not hold funds to coerce a client into
accepting the lawyer's contention.”

Regardless of whether the funds are identified as funds of the Estate of E or
funds of the PLLC, the funds in this inquiry are the property of the Estate of
E! and were delivered to Attorney for the purpose of being managed by
Attorney as a part of his legal services to the estate. The funds are subject to
legal requirements to pay the claims of the creditors of the PLLC and of the
estate.2 Moreover, payment of administrative expenses of an estate from estate
assets, including attorney’s fees, is only permitted on the issuance of an order
of the clerk of superior court and requires the clerk to exercise judicial discre-
tion in such matters.3 A personal representative must file a petition seeking an
order from the clerk enabling the payment of attorney’s fees by an estate.4
These legal restrictions on the assets of an estate demonstrate that Attorney had
no claim of entitlement to the funds. Therefore, when the representation
ended, Attorney was obliged to deliver all of the funds as directed by
Administrator. Rule 1.15-2(m)(a lawyer shall promptly pay or deliver to the
client, or to third persons as directed by the client, any entrusted property
belonging to the client and to which the client is currently entitled).

Rather than deposit the funds of an estate in a general trust account, estate
funds should, in most instances, be deposited in a fiduciary account main-
tained solely for the deposit of fiduciary funds or other entrusted property of a
particular person or entity. Rule 1.15-1(e)(defining “fiduciary account™). In a
fiduciary account, the funds can be invested as usually required for prudent
management of fiduciary funds. The comment to Rule 1.15 explains that:

[c]lient funds must be deposited in a general trust account if there is no

duty to invest on behalf of the client. Generally speaking, if a reasonably

prudent person would conclude that the funds in question, either because
they are nominal in amount or are to be held for a short time, could prob-
ably not earn sufficient interest to justify the cost of investing, the funds
should be deposited in the general trust account. In determining whether
there is a duty to invest, a lawyer shall exercise his or her professional judg-
ment in good faith and shall consider the following:

a) The amount of the funds to be deposited;

b) The expected duration of the deposit, including the likelihood of delay

in the matter for which the funds are held;

¢) The rates of interest or yield at financial institutions where the funds

are to be deposited;

d) The cost of establishing and administering dedicated accounts for the

client's benefit, including the service charges, the costs of the lawyer's

services, and the costs of preparing any tax reports required for income

accruing to the client's benefit;

e) The capability of financial institutions, lawyers, or law firms to calcu-

late and pay income to individual clients;

) Any other circumstances that affect the ability of the client's funds to

earn a net return for the client.

Generally, the funds of an estate are of sufficient quantity or will be held for
a sufficiently long period of time that deposit in a fiduciary account is required.

Endnotes

1. N.C. Gen. Stat. 857C-6-01(4) provides that E's PLLC dissolved by statute on the 90th
day following E’s death. E's PLLC and all of its assets are assets of the estate.

2. See N.C. Gen. Stat. §57C-6-05(1) and N.C. Gen. Stat. §28A-19-6.
3. See Wachovia Bank & Trust Co. v. Waddell, 237 N.C. 342, 75 S.E. 2d 151 (1953).

4. See In re Estate of Longest, 74 N.C. App. 386, 328 S.E. 2d 804, cert. denied and appeal
dismissed, 314 N.C. 330, 333 S.E. 2d 488 (1985).

2011 Formal Ethics Opinion 14
April 27, 2012

Outsourcing Clerical or Administrative Tasks

Opinion rules that a lawyer must obtain client consent, confirmed in writing,
before outsourcing its transcription and typing needs to a company located in a for-
eign jurisdiction.

Inquiry:

Law Firm would like to outsource its transcription and typing needs to a
company located in a foreign jurisdiction. Specifically, voice files would be sent
via email and some documents would be scanned to the company via email.
The communications would, in turn, be transcribed to paper. The files would
include information about client matters and work product regarding client
matters. Law Firm investigated the security measures the company utilizes and
found them to be extensive.

Is Law Firm required to disclose the outsourcing of these clerical tasks to its
clients and obtain their informed written consent as contemplated by 2007
FEO 12?

Opinion:

Yes. 2007 FEO 12 provides that a lawyer must disclose the outsourcing of
support services to an assistant in another country and obtain the client's
informed written consent to the outsourcing. 2007 FEO 12 does not differen-
tiate between the outsourcing of administrative as opposed to legal support
services. Similarly, ABA Formal Opinion 08-451 (2008) provides that “where
the relationship between the firm and the individuals performing the services
is attenuated, as in a typical outsourcing relationship, no information protected
by Rule 1.6 may be revealed without the client's informed consent.” (Emphasis
added). The bar associations of New York and Ohio have reached similar con-
clusions. N.Y. State Bar Ass’n. Comm. on Prof’l Ethics, Op. 2006-3 (2006);
Ohio Ethics Op. 2009-6 (2009).

The ABA opinion notes the existence of unique risk factors that must be
evaluated when client information is outsourced to a foreign vendor. As noted
in the ABA opinion:

[c]onsideration . . . should be given to the legal landscape of the nation to
which the services are being outsourced, particularly the extent that person-
al property, including documents, may be susceptible to seizure in judicial
or administrative proceedings notwithstanding claims of client confiden-
tiality . Similarly, the judicial system of the country in question should be
evaluated to assess the risk of loss of client information or disruption of the
project in the event that a dispute arises between the service provider and
the lawyer and the courts do not provide prompt and effective remedies to
avert prejudice to the client.

The protection of client confidences is one of the most significant respon-
sibilities imposed on a lawyer. Given the risk that a foreign jurisdiction may
provide less protection for confidential client information than that provided
domestically, the outsourcing of any task to another country that involves the
disclosure of confidential client information requires disclosure and client con-
sent confirmed in writing.1 Consent “confirmed in writing” denotes consent
that is given in writing by the person or a writing that a lawyer promptly trans-
mits to the person confirming an oral informed consent. See Rule 1.0(c). The
client’s consent to the outsourcing may be incorporated into the employment
agreement.

Endnote

1. Client consent is not required in 2011 FEO 6 although the opinion allows confidential
client information to be transmitted over the internet and stored using servers that may
be located in another country. The instant opinion can be distinguished because out-
sourcing requires disclosure of client information to third parties.

2011 Formal Ethics Opinion 15
October 21, 2011

Communication with Adverse Party to Request Public Records

Opinion rules that, pursuant to the North Carolina Public Records Act, a
lawyer may communicate with a government official for the purpose of identifying
a custodian of public records and with the custodian of public records to make a
request to examine public records related to the representation although the custodi-
an is an adverse party, or an employee of an adverse party, whose lawyer does not
consent to the communication.

Inquiry #1:

Adopted in 1995, RPC 219 rules that a lawyer may communicate with a
custodian of public records, pursuant to the North Carolina Public Records
Act, N.C. Gen. Stat. Chap. 132, for the purpose of making a request to exam-
ine public records related to a representation although the custodian and the
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government entity employing the custodian are adverse parties and the lawyer
for the custodian and the government entity does not consent to the commu-
nication.

Has the ruling in this opinion changed in light of the comprehensive revi-
sions to the Rules of Professional Conduct in 1997 and 2003?

Opinion #1:

No. RPC 219 relies upon Rule 7.4(a), the “anti-contact rule”? at that time,
and specifically applies the provision in the rule that allows a lawyer to com-
municate with a represented opposing party without the consent of opposing
counsel if the communication is authorized by law. Rule 7.4(1) provided at
that time:

[d]uring the course of his or her representation of a client, a lawyer shall not

(1) communicate or cause another to communicate about the subject of the

representation with a party the lawyer knows to be represented by another

lawyer in the matter unless the lawyer has the consent of the other lawyer
or is authorized by law to do so.

The essential provisions of the anti-contact rule were not changed when the
Rules were revised and renumbered in 1997 and again revised in 2003. The
current version of the rule, Rule 4.2(a), provides:

[d]uring the representation of a client, a lawyer shall not communicate

about the subject of the representation with a person the lawyer knows to

be represented by another lawyer in the matter, unless the lawyer has the
consent of the other lawyer or is authorized to do so by law or a court order.

It is not a violation of this rule for a lawyer to encourage his or her client to

discuss the subject of the representation with the opposing party in a good-

faith attempt to resolve the controversy.

ABA Formal Ethics Opinion 95-396 (1995) observes that Model Rule 4.2'
exception permitting a communication “authorized by law” is satisfied by “a
constitutional provision, statute, or court rule, having the force and effect of
law, that expressly allows a particular communication to occur in the absence
of counsel.”

N.C. Gen. Stat. 8§132-6(a) requires that:

[e]very custodian of public records shall permit any record in the custodi-

an's custody to be inspected and examined at reasonable times and under

reasonable supervision by any person, and shall, as promptly as possible,
furnish copies thereof upon payment of any fees as may be prescribed by
law.

The statute authorizes direct communication with a custodian of public
records for the purpose of inspecting and furnishing copies of public records
and remains an exception to the communications prohibited in current Rule
4.2(a).

Inquiry #2:

RPC 219 does not examine whether there are limitations on the content of
the communications with the public records custodian. Apart from communi-
cations for the purposes of submitting a request for public records, arranging a
convenient time to inspect the records, and inspecting the records, may the
lawyer communicate with the custodian for the purpose of identifying the doc-
uments sought or for any other purpose related to the representation?

Opinion #2:

A lawyer may communicate with a custodian of public records for the pur-
poses set forth in N.C. Gen. Stat. §132-6(a), to inspect, examine, or obtain
copies of public records. To the extent that the lawyer must communicate with
the custodian to identify the records to be inspected, examined, or copied, the
communication is in furtherance of the purpose of the Public Records Act? to
facilitate access to public records and is allowed without obtaining the consent
of opposing counsel. Such communications should be limited to the identifi-
cation of records and should not be used by the lawyer as an opportunity to
engage in communications about the substance of the disputed matter.

Inquiry #3:

The identity of the custodian of public records may vary depending upon
the nature of the records sought and the organization of the government entity.
RPC 219 does not examine any limitations on the lawyer’s inquiries of govern-
ment employees or officials for the purpose of determining the identity of the
custodian. May the lawyer speak to government employees for this purpose
without the consent of the lawyer for the government?

Opinion #3:

N.C. Gen. Stat. §132-2 provides that:

[t]he public official in charge of an office having public records shall be the

custodian thereof.

A lawyer may communicate with government employees, without obtain-
ing the consent of the government’s lawyer, for the purpose of identifying the
public official in charge of an office and therefore the custodian of the records
of that office.

Endnote

1. This term is used frequently by the ABA and others to refer to the rule that restricts
lawyers from communicating directly with represented persons. See e.g., ABA Formal
Ethics Opinion 95-396 (1995).

2. The public policy for the Public Records Act is set forth in N.C. Gen. Stat. §132-1(b):
The public records and public information compiled by the agencies of North
Carolina government or its subdivisions are the property of the people. Therefore,
it is the policy of this state that the people may obtain copies of their public
records and public information free or at minimal cost unless otherwise specifi-
cally provided by law. As used herein, "minimal cost" shall mean the actual cost
of reproducing the public record or public information.

2011 Formal Ethics Opinion 16
January 27, 2012

Responding to Ineffective Assistance of Counsel Claim Questioning
Representation

Opinion rules that a criminal defense lawyer accused of ineffective assistance of
counsel by a former client may share confidential client information with prosecutors
to help establish a defense to the claim so long as the lawyer reasonably believes a
response is necessary and the response is narrowly tailored to respond to the allegations.

Inquiry #1:

The ABA recently issued Formal Opinion 10-456, which holds that a crim-
inal defense lawyer accused of ineffective assistance of counsel by a former
client cannot share confidential information with prosecutors to help establish
a defense to the former client’s claim of ineffective assistance of counsel unless
the disclosure is made in a court-supervised setting.

Our Rule 1.6(b)(6) provides that a lawyer may reveal information protected
from disclosure by Rule 1.6(a) to the extent the lawyer reasonably believes nec-
essary:

to establish a claim or defense on behalf of the lawyer in a controversy

between the lawyer and the client; to establish a defense to a criminal charge

or civil claim against the lawyer based upon conduct in which the client was
involved; or to respond to allegations in any proceeding concerning the
lawyer's representation of the client.

This exception, also found in ABA Model Rule 1.6, allows a lawyer to
reveal confidential information to respond to claims of ineffective assistance of
counsel, provided the lawyer narrowly tailors the disclosure to that which is rea-
sonably necessary to respond to the facts of the specific claim.

Under the ABA opinion, however, a lawyer would not be permitted to
make such limited disclosure outside of a “court-supervised setting." The opin-
ion provides that disclosure may not occur until a court directs the lawyer to
disclose, presumably after considering any objections or claims of privilege
raised by the former client. The opinion states:

Although an ineffective assistance of counsel claim ordinarily waives the

attorney-client privilege with regard to some otherwise privileged informa-

tion, that information still is protected by [Model] Rule 1.6(a) unless the
defendant gives informed consent to its disclosure or an exception to the
confidentiality rule applies. Under [Model] Rule 1.6(b)(5), a lawyer may
disclose information protected by the rule only if the lawyer “reasonably
believes [it is] necessary” to do so in the lawyer's self-defense. The lawyer
may have a reasonable need to disclose relevant client information in a judi-
cial proceeding to prevent harm to the lawyer that may result from a find-

ing of ineffective assistance of counsel. However, it is highly unlikely that a

disclosure in response to a prosecution request, prior to a court-supervised

response by way of testimony or otherwise, will be justifiable.

Outside of the court-supervised setting contemplated by the ABA opinion,
may a North Carolina lawyer accused of ineffective assistance of counsel dis-
close information about the former representation to the extent that lawyer
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believes it is reasonably necessary to establish a defense to the accusation? For
example, in response to prosecutors' inquiries, but before a court has ordered
the lawyer to do so, may the lawyer disclose information about the representa-
tion of a former client that the lawyer believes is reasonably necessary to
respond to a claim of ineffective assistance of counsel in the former client's
post-conviction motion for appropriate relief?

Opinion #1:

Yes. We decline to adopt ABA Formal Op. 10-456 (2010).

Rule 1.6(b)(6), which applies to state and federal criminal representations,
specifically provides that a lawyer may reveal confidential information protect-
ed from disclosure by Rule 1.6(a) to the extent the lawyer reasonably believes
necessary to respond to allegations concerning the lawyer's representation of
the client. Rule 1.6(b)(6) also affords the lawyer discretion to determine what
information is reasonably necessary to disclose, and there is no requirement
that the lawyer exercise that discretion only in a "court-supervised setting."

We take additional guidance from the North Carolina General Assembly in
reaching this conclusion. Regarding state court post-conviction actions, N.C.
Gen. Stat. § 15A-1415(e) provides that where a defendant alleges ineffective
assistance of prior trial or appellate counsel as a ground for the illegality of his
conviction or sentence, the client “shall be deemed to waive the attorney-client
privilege with respect to both oral and written communications between such
counsel and the defendant to the extent the defendant's prior counsel reason-
ably believes such communications are necessary to defend against the allega-
tions of ineffectiveness.” The statute further provides that the waiver of the
attorney-client privilege “shall be automatic upon the filing of the motion for
appropriate relief alleging ineffective assistance of prior counsel, and the supe-
rior court need not enter an order waiving the privilege.”

Adoption of the ABA opinion would contradict the legislature's determi-
nation that lawyers should have the discretion, without court direction or
supervision, to disclose privileged information in response to such claims in the
narrowly-tailored fashion contemplated by Rule 1.6(b)(6). Adoption of the
opinion would also contradict the language of Rule 1.6(b)(6) itself, which does
not require a court-supervised setting to make a narrowly-tailored disclosure of
confidential information in response to such claims. We decline to adopt an
opinion that contradicts existing state law and rules governing disclosure of
otherwise confidential and privileged information under these limited circum-
stances.

In reaching this conclusion, however, we are also relying on the fact that
both N.C. Gen. Stat. § 15A-1415(e) and Rule 1.6(b)(6) clearly admonish
lawyers who choose to respond to claims of ineffective assistance of counsel,
regardless of the setting, to respond in a manner that is narrowly tailored to
address the specific facts underlying the specific claim. Simply put, the pursuit
of an ineffective assistance of counsel claim by a former client does not give the
lawyer carte blanche to disclose all information contained in a former client’s
file. Comment [15] to Rule 1.6 emphasizes that Rule 1.6(b) permits disclosure
only to the extent the lawyer reasonably believes necessary to accomplish one
of the purposes specified in the exceptions set out in paragraph (b). Disclosure
should be no greater than what is reasonably necessary to accomplish the pur-
pose. Therefore, once a lawyer has determined that disclosure of confidential
or privileged information is necessary to respond to a claim of ineffective assis-
tance of counsel, and once the lawyer has decided to make that disclosure, the
lawyer still has a duty to avoid the disclosure of information that is not respon-
sive to the specific claim. In the same vein, a prosecutor requesting information
from defense counsel in relation to an ineffective assistance of counsel claim
must limit his request to information relevant to the defendant’s specific alle-
gations of ineffective assistance. See Rule 3.8; Rule 4.4.

2012 Formal Ethics Opinion 1
July 20, 2012

Use of Client Testimonials in Advertising

Opinion rules that testimonials that discuss characteristics of a lawyer's client
service may be used in lawyer advertising without the use of a disclaimer.
Testimonials that refer generally to results may be used so long as the testimonial is
accompanied by an appropriate disclaimer. The reference to specific dollar amounts
in client testimonials is prohibited.

Inquiry #1:

Avre testimonials that merely imply positive results but do not state specific
results considered “soft” endorsements under 2007 FEO 4? Some examples are,
“the attorney did a great job for me,” “I was pleased with the outcome of my
case,” or “I can get my life back on track now.”

Avre testimonials that do not include any specific monetary amounts but do
indicate a favorable result considered soft endorsements? Some examples of
these types of testimonials are, “He was able to get my case settled to my satis-
faction,” “the charges against me were dropped/dismissed,” “my medical bills
were covered/paid,” or “I was able to get Social Security/workers’ compensation
benefits.”

If these kinds of testimonials are not considered soft endorsements, are they
still permissible in legal advertising? Do they require disclaimer language simi-
lar to language required by 2009 FEO 16?

Opinion #1:

Testimonials that discuss characteristics of a lawyer’s client service may be
used in lawyer advertising without the use of a disclaimer. Testimonials that
refer generally to results may be used so long as the testimonial is accompanied
by an appropriate disclaimer. The reference to specific dollar amounts in client
testimonials is prohibited.

Rule 7.1 provides that a lawyer shall not make a false or misleading com-
munication about the lawyer or the lawyer's services. A communication that is
likely to create an unjustified expectation about results the lawyer can achieve
is misleading. Rule 7.1(a)(2). Depending upon their content, client testimoni-
als have the potential to create unjustified expectations.

A distinction can be drawn between “hard” and “soft” testimonials. A
“hard” testimonial goes to the outcome of a case or matter. A “soft” testimonial
does not go to the outcome of the case or matter, but rather focuses on shared
values or characteristics of the lawyer’s client service.

The Ethics Committee has concluded that a lawyer may incorporate “soft”
client endorsements in their advertising materials without violating Rule 7.1.
See 2007 FEO 4. A lawyer may use client testimonials stating that a lawyer
handled a case efficiently, always acted in a professional manner, was consider-
ate of the client’s particular needs, etc. Examples of other soft endorsements
include:

m “The lawyer was very knowledgeable.”

m “The service provided by the law firm was excellent.”

m “The attorney was very patient.”

m “We were very impressed and pleased with the commitment to service.”

m “My experience was one of courtesy and | found myself at ease at all

times.”
See Conn. Informal Op. 01-07 (2001). These statements are permissible under
Rule 7.1 because they do not refer to the outcome of a particular matter and
do not create unjustified expectations about the results the lawyer can achieve
in any case.

“Hard” testimonials, or testimonials that indicate a particular favorable
result in a case, have the potential to mislead a potential client to form an
unjustified expectation that the same results can be obtained on his or her
behalf. Examples of such statements include:

m “The charges against me were dropped/dismissed.”

m “My medical bills were covered/paid.”

m “| was able to get Social Security/workers' compensation benefits.”

m “My lawyer settled my case for “$500,000.”

Comment [3] to Rule 7.1 states that the creation of unjustified expecta-
tions may be prevented by the use of an appropriate disclaimer. In that regard,
the Ethics Committee previously approved the use of disclaimers to cure the
potentially misleading nature of case summary sections on a law firm’s website.
See 2009 FEO 16. The New York State Bar has applied the same rationale to
client testimonials. See NY State Bar Assoc. Comm. on Prof'l Ethics, Op. 771
(2003).

We similarly conclude that a lawyer may include in marketing materials
client testimonials that refer generally to the outcome of a specific matter, so
long as the testimonials are accompanied by an appropriate and effective dis-
claimer. The reference to specific dollar amounts in client testimonials is pro-
hibited.

The disclaimer must comply with the requirements set out in Rule 7.1(b)
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pertaining to communications containing dramatizations. Pursuant to Rule
7.1(b), the disclaimer may be oral or written. The disclaimer must appear or
be spoken at the beginning and the end of the communication and must be
conspicuous. For example, any written disclaimer accompanying a written tes-
timonial must be printed in the same font size and color as the font size and
color used for the testimonial. Any oral disclaimer accompanying an oral testi-
monial must be spoken at the same volume as the testimonial and must be spo-
ken at a conversational speed that is easily understood.

A written disclaimer accompanying an oral testimonial on a television
advertisement must appear on the screen in a conspicuous font size and color
and must appear for a sufficient amount of time that a lawyer can reasonably
conclude that a reasonably competent individual viewing the advertisement
has the time to read the disclaimer.

For video testimonials embedded in a law firm website, the video may con-
tain the written or oral disclaimer as described above. Alternatively, the web-
page containing the link to the testimonial video may display a conspicuous
written disclaimer directly above or below the link to the video containing the
testimonial.

Inquiry #2:

Are the requirements under the Rules of Professional Conduct for client
testimonials in television, radio advertisements, billboards, or video clips on
websites different than the requirements for testimonials in written or printed
materials?

Opinion #2:

No. However, certain mediums would not allow for a disclaimer that
would meet the requirements set out above. For example, it is not reasonable
to expect a driver to have time to read a disclaimer on a roadside billboard.

2012 Formal Ethics Opinion 2
January 25, 2013

Lawyer-Mediator’s Preparation of Contract for Pro Se Parties to Mediation
Opinion rules that a lawyer-mediator may not draft a business contract for pro
se parties to mediation.

Inquiry:

May a mediator, who is also a lawyer, draft a business contract for two busi-
ness proprietors at the conclusion of a successful mediation concerning a mat-
ter that is not currently the subject of litigation when neither party is represent-
ed by individual counsel?

Opinion:

No. It is a non-consentable conflict of interest.

Rule 1.12(a) allows a lawyer to represent a party in connection with a mat-
ter in which the lawyer participated personally and substantially as a mediator
if all parties to the proceeding give informed consent, confirmed in writing.
However, under Rule 1.7(a), joint representation of two parties to an agree-
ment presents a concurrent conflict of interest even if the lawyer-mediator has
their consent.

Although Rule 1.7(b) provides for circumstances under which a lawyer may
represent joint clients, an analysis of the risks associated with the proposed joint
representation leads to the conclusion that such representation is not appropri-
ate. Therefore, the lawyer-mediator should not draft the business contract.

When contemplating joint representation, a lawyer must consider whether
the interests of the parties will be adequately protected if they are permitted to
give their informed consent to the representation, and whether an independent
lawyer would advise the parties to consent to the conflict of interest.
Representation is prohibited if the lawyer cannot reasonably conclude that he
will be able to provide competent and diligent representation to all clients. See
Rule 1.7, cmt. [15]. As stated in comment [29] to Rule 1.7, the representation
of multiple clients “is improper when it is unlikely that impartiality can be
maintained.”

The complex issues that must be addressed when crafting a comprehensive
business contract may result in adverse interests. Even if the parties agree on the
broad outlines of a business contract at the conclusion of the mediation, a dis-
interested lawyer will not be able to conclude that the interests of each party
can be completely represented. With respect to the terms on which there

appear to be agreement, one or both parties may benefit from a disinterested
lawyer’s advice as to whether the agreement meets with the party’s legitimate
objectives, and what other procedural alternatives may be available to achieve
more favorable terms. In the instant inquiry, neither party is represented by
individual counsel.

Joint representation could lead to questions about the integrity of the medi-
ation process. The lawyer’s duty to provide each client with necessary and
appropriate advice might require informing one party that they made a “bad
deal” during the mediation process. It is untenable for a lawyer to counsel a
client that an agreement the lawyer-mediator has assisted him to reach in medi-
ation may not be in that client’s best interests. If the ultimate agreement turns
out to be one-sided and unfavorable to one party, the lawyer-mediator’s role
could be closely scrutinized.

Finally there is the risk that the proposed joint representation will fail or
that the business contract will be the subject of future litigation between the
two parties. In either event, the parties will have to retain new lawyers for the
subsequent litigation.

For the reasons cited above, the lawyer-mediator in the facts presented may
not jointly represent both parties by drafting their new business contract.

Regardless of the above analysis, the lawyer-mediator will be governed by
the Supreme Court’s Standards of Professional Conduct for Mediators, which
may also prohibit the lawyer’s representation of one or more of the parties fol-
lowing the mediation.

This opinion does not prohibit a lawyer-mediator from assisting the parties
in preparing a written summary reflecting the parties’ mutually acceptable
understanding of the issues resolved in the mediation, as long as the lawyer-
mediator does not represent to the pro se parties that the summary is being pre-
pared as a legally enforceable document.

2012 Formal Ethics Opinion 3
July 20, 2012

Imposition of Finance Charges on Delinquent Client Account in Absence of
Advance Agreement

Opinion rules that a lawyer may charge interest on a delinquent client account,
without an advance agreement with the client, to the extent and in the manner per-
mitted by law.

Inquiry:

A law firm would like to impose finance charges on delinquent client
accounts pursuant to N.C. Gen. Stat. § 24-11. N.C. Gen. Stat. § 24-11(a) pro-
vides in part:

On the extension of credit under an open-end credit or similar plan...under
which no service charge shall be imposed upon the consumer or debtor if the
account is paid within 25 days from the billing date, there may be charged and
collected interest, finance charges, or other fees at a rate in the aggregate not to
exceed one and one-half percent (1 1/2%) per month on the unpaid balance
of the previous month...

May the law firm impose finance charges pursuant to N.C. Gen. Stat. § 24-
11 although a client has not agreed to such finance charges in advance?

Opinion:

Yes. 98 FEO 3 provides that if a lawyer wants to charge up to one and one-
half percent per month interest on the unpaid portion of a client’s balance from
the previous month, the lawyer must comply with N.C. Gen. Stat. §24-11,
conform his conduct as a creditor to the requirements of any other applicable
consumer credit laws, and have an agreement to this effect with the client.

In contrast to 98 FEO 3, case law has interpreted N.C. Gen. Stat. § 24-11
to allow a service provider to impose a monthly finance charge upon an over-
due open-credit account without an advance agreement so long as the service
provider gives advance notice of the intention to impose the finance charges.
Seg, e.g., Hydes Ins. Agency Inc. v. Nolan, 30 N.C. App. 503 (1976), 227 S.E.2d
169; Inco v. Planters Oil Mill, 63 N.C. App. 374, 304 S.E.2d 782 (1983);
Hedgecock Builders Supply Co. v. White, 92 N.C. App. 535, 375 S.E.2d 164
(1989). The finance charges may only be collected on amounts that become
due after initial notice by the creditor that it is going to collect the charges.

Case law further provides that such notification is sufficient if it occurs at
the time the credit is initially extended, or if it occurs at any point prior to the

Opinions: 10-232



time when the amounts on which the finance charges are applied become due.
Hedgecock Builders Supply Co. v. White, 92 N.C. App. 535, 375 S.E.2d 164
(1989); Harrell Oil Co. v. Case, 543 S.E.2d 522 (2001). N.C. Gen. Stat. §24-
11 requires that a bill for the balance due on an account must be mailed to the
customer at least 14 days prior to the date specified in the statement as being
the date by which payment of the new balance must be made to avoid the
imposition of any finance charge. N.C. Gen. Stat. §24-11(d).

The Ethics Committee has concluded that the notice required by law is suf-
ficient to protect the interests of clients with delinquent accounts. Therefore, a
lawyer may charge interest on unpaid balances for legal services to the extent
and in the manner permitted by law. To the extent that the case law on the issue
of notice is unclear, the Ethics Committee requires that any such notice must
be in writing. See Rule 1.5 (recommending written fee agreements).

98 FEO 3 is overruled to the extent that it conflicts with this opinion.

2012 Formal Ethics Opinion 4
January 25, 2013

Screening Lateral Hire Who Formerly Represented Adverse Organization

Opinion rules that a lawyer who represented an organization while employed
with another firm must be screened from participation in any matter, or any matter
substantially related thereto, in which she previously represented the organization,
and from any matter against the organization if she acquired confidential informa-
tion of the organization that is relevant to the matter and which has not become
generally known.

Inquiry #1:

Attorney J was employed with Law Firm H where she did workers’ com-
pensation defense work. During this time, Attorney J handled many such cases
for Large Manufacturer and its insurer. In addition, Attorney J was privy to
Large Manufacturer’s workers' compensation policies and procedures, litiga-
tion strategies, and system for case preparation. Attorney J participated in
workers' compensation strategy meetings with representatives of Large
Manufacturer as well as with defense counsel from Law Firm Y, another firm
providing workers' compensation defense representation to Large
Manufacturer.

Attorney J resigned from Law Firm H to work for Law Firm S, a plaintiffs’
personal injury firm that routinely handles workers' compensation cases against
Large Manufacturer.

May Attorney J work at Law Firm S?

Opinion #1:

Yes, if Attorney J is properly screened from participation in (1) any matter
in which Attorney J represented Large Manufacturer or any other adverse
party; (2) any matter that is substantially related to a matter in which Attorney
J represented Large Manufacturer; and (3) any matter in which a lawyer with
Law Firm H represents or represented Large Manufacturer or any other adverse
party and about which Attorney J acquired material confidential information
while she was employed with Law Firm H. Witten notice of the screen must
be given to Large Manufacturer and any other affected former client.

Rule 1.9(a) prohibits a lawyer who has formerly represented a client in a
matter from thereafter representing an adverse party in the same or a substan-
tially related matter unless the former client gives informed consent. This pro-
vision of the rule prohibits Attorney J from representing any workers' compen-
sation claimant on a claim for which she formerly defended Large
Manufacturer and from representing any claimant on a claim that is substan-
tially related to a matter upon which Attorney J formerly represented Large
Manufacturer.

Comment [3] to Rule 1. 9 provides the following explanation of disquali-
fication because of substantial relationship:

[m]atters are “substantially related” for purposes of this Rule if they involve

the same transaction or legal dispute or if there otherwise is a substantial

risk that information as would normally have been obtained in the prior
representation would materially advance the client’s position in the subse-
quent matter... Information that has been disclosed to the public or to other
parties adverse to the former client ordinarily will not be disqualifying.

Information acquired in a prior representation may have been rendered

obsolete by the passage of time, a circumstance that may be relevant in

determining whether two representations are substantially related. In the

case of an organizational client, general knowledge of the client’s policies

and practices ordinarily will not preclude a subsequent representation; on
the other hand, knowledge of specific facts gained in a prior representation

that are relevant to the matter in question ordinarily will preclude such a

representation.

The substantial relationship test serves as a proxy for requiring a former
client to disclose confidential information to demonstrate that the lawyer has
a conflict of interest:

A former client is not required to reveal the information learned by the

lawyer to establish a substantial risk that the lawyer has information to use

in the subsequent matter. A conclusion about the possession of such infor-
mation may be based on the nature of the services the lawyer provided the
former client and information that would in ordinary practice be learned
by a lawyer providing such services.

Rule 1.9, cmt. [3].

Rule 1.9(b) prohibits a lawyer from representing anyone in the same or a
substantially related matter in which a firm with which the lawyer was formerly
associated had previously represented the adverse party and about whom the
lawyer acquired confidential, material information, unless the former client
gives informed consent. This provision of the rule prohibits Attorney J from
representing a workers' compensation claimant in a matter in which one of the
other lawyers at Law Firm H defended Large Manufacturer and about which
Attorney J acquired confidential information that is material to the matter.

If Attorney J is disqualified under any provision of Rule 1.9, Rule 1.10(c)
permits screening of Attorney J to avoid imputing her disqualification to the
other lawyers in her new firm. The rule provides:

[w]hen a lawyer becomes associated with a firm, no lawyer associated in the

firm shall knowingly represent a person in a matter in which that lawyer is

disqualified under Rule 1.9 unless:
(1) the personally disqualified lawyer is timely screened from any partici-
pation in the matter; and
(2) written notice is promptly given to any affected former client to
enable it to ascertain compliance with the provisions of this Rule.

Comment [4] to Rule 1.9, which relates to lawyers moving between firms,
elucidates the policy considerations justifying the use of screens in this situa-
tion:

[w]hen lawyers have been associated within a firm but then end their asso-
ciation, the question of whether a lawyer should undertake representation
is more complicated. There are several competing considerations. First, the
client previously represented by the former firm must be reasonably assured
that the principle of loyalty to the client is not compromised. Second, the
rule should not be so broadly cast as to preclude other persons from having
reasonable choice of legal counsel. Third, the rule should not unreasonably
hamper lawyers from forming new associations and taking on new clients
after having left a previous association. In this connection, it should be rec-
ognized that today many lawyers practice in firms, that many lawyers to
some degree limit their practice to one field or another, and that many
move from one association to another several times in their careers. If the
concept of imputation were applied with unqualified rigor, the result would
be radical curtailment of the opportunity of lawyers to move from one
practice setting to another and of the opportunity of clients to change
counsel.

As long as a screen is implemented to isolate Attorney J from participation
in these matters, the consent of Large Manufacturer to the representation of
the claimants by a lawyer with Law Firm S is not required. See Rule 1.0(I) and
2003 FEO 8 (setting forth screening procedures).

Inquiry #2:

Large Manufacturer contends that any new workers’ compensation claims
against Large Manufacturer that Attorney J handles at Law Firm S will be sub-
stantially related to her prior representation of Large Manufacturer because
Attorney J was privy to information about Large Manufacturer’s defense of
workers' compensation cases and this information will materially advance the
interests of any client with a workers' compensation claim against Large
Manufacturer.

May Attorney J represent claimants on new workers’ compensation cases
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against Large Manufacturer if the claimant did not seek representation from
Law Firm S until after Attorney J's employment?

Opinion #2:

It depends. If a new matter is not the same or substantially related to
Attorney J's prior representations of Large Manufacturer, she is not disqualified
from the representation unless, during her prior employment with Law Firm
H, she acquired confidential information of Large Manufacturer that is mate-
rial or relevant to the representation of the new client, may be used to the dis-
advantage of Large Manufacturer, and is not generally known. Attorney J has
a continuing duty under paragraphs (a) and (b) of Rule 1.9 to monitor any new
matter involving Large Manufacturer to determine whether it is substantially
related to her prior representation of her former client or she acquired confi-
dential information from Large Manufacturer that is material to the matter. If
s0, she is personally disqualified and must be screened. See Opinion #1.

Even if the matters are not substantially related, however, Attorney J has a
continuing duty under paragraph (c) of Rule 1.9 to ensure that the representa-
tion will not result in the misuse of confidential information of Large
Manufacturer. Rule 1.9(c) prohibits a lawyer who has formerly represented a
client in a matter or whose former firm has formerly represented a client in a
matter from thereafter using confidential information relating to the represen-
tation to the disadvantage of the former client except as allowed by the Rules
or when the information has become “generally known.” A screen must be
promptly implemented to isolate Attorney J from participation in any such
case. See Opinion #1.

Comment [8] to Rule 1.9 explains the exception for information that is
“generally known” as follows:

...the fact that a lawyer has once served a client does not preclude the lawyer
from using generally known information about that client when later rep-
resenting another client. Whether information is “generally known”
depends in part upon how the information was obtained and in part upon
the former client’s reasonable expectations. The mere fact that information
is accessible through the public record or has become known to some other
persons does not necessarily deprive the information of its confidential
nature. If the information is known or readily available to a relevant sector
of the public, such as the parties involved in the matter, then the informa-
tion is probably considered “generally known.”

Similarly, the Restatement (Third) of the Law Governing Lawyers adopts an
access approach to the determination of what information is “generally
known”:

Whether information is generally known depends on all circumstances rel-

evant in obtaining the information. Information contained in books or

records in public libraries, public-record depositaries such as government
offices, or in publicly accessible electronic-data storage is generally known
if the particular information is obtainable through publicly available index-
es and similar methods of access. Information is not generally known when

a person interested in knowing the information could obtain it only by

means of special knowledge or substantial difficulty or expense. Special

knowledge includes information about the whereabouts or identity of a

person or other source from which the information can be acquired if those

facts are not themselves generally known.
Restatement (Third) of the Law Governing Lawyer, 859, cmt. d.

Attorney J's general knowledge of Large Manufacturer’s workers’ compen-
sation case management, settlement, and litigation policies and practices may
be sufficient in some matters to disqualify her. As observed in the discussion of
“substantial relationship” in comment [3] to Rule 1.9, “[i]n the case of an orga-
nizational client, general knowledge of the client’s policies and practices ordi-
narily will not preclude a subsequent representation; on the other hand, knowl-
edge of specific facts gained in a prior representation that are relevant to the
matter in question ordinarily will preclude such a representation.”

When evaluating whether a representation is substantially related to a prior
representation of an organizational client or whether a lawyer acquired confi-
dential information of a former organizational client that is substantially rele-
vant to the representation of a client and may be used to the disadvantage of
the former client, the following factors, among others, should be considered:
the length of time that the lawyer represented the former client; the lawyer’s
role in representing the former client, including the lawyer’s presence at strategy

and decision-making sessions for the former client; the relative authority of the
lawyer to make decisions about the representation of the former client; the pas-
sage of time since the lawyer represented the former client;! the extent to which
there are material factual and legal similarities between former and present rep-
resentations; and the substantial relevance of the former client’s litigation poli-
cies, strategies, and practices to the new matter.

Inquiry #3:
May the other lawyers in Law Firm S represent claimants on new workers’
compensation cases against Large Manufacturer?

Opinion #3:

Yes, if Attorney J is screened from those matters for which she acquired con-
fidential information of Large Manufacturer that is disqualifying. See Opinion
#2.

Inquiry #4:

Should Attorney J be screened from participation in workers' compensa-
tion cases against Large Manufacturer that were defended by lawyers from Law
Firm Y while Attorney J was employed by Law Firm H?

Opinion #4:
Yes, if she acquired confidential information of Large Manufacturer that is
disqualifying. See Opinion #2.

Inquiry #5:

Large Manufacturer has many long-term employees who over time may file
multiple workers’ compensation claims against Large Manufacturer. If Lawyer
J or another lawyer with Law Firm H defended Large Manufacturer against a
particular employee while Attorney J was employed by the firm, it is contended
that there is a substantial risk that Attorney J will have specific confidential
information of Large Manufacturer that would be relevant and useful to the
representation of the particular claimant. For example, a manager’s thoughts
and opinions regarding the claimant could be information that would not be
generally known and which might be used to the disadvantage of Large
Manufacturer.

May Attorney J represent a claimant on a new workers' compensation case
against Large Manufacturer if the claimant had previously filed a workers’ com-
pensation case against Large Manufacturer that was defended by a lawyer from
Law Firm H while Attorney J was employed by the firm?

Opinion #5:

As stated in Opinion #2, Attorney J has a continuing duty to monitor any
matter involving Large Manufacturer to be sure that the representation will not
result in the use of confidential information of Large Manufacturer that has not
become generally known to the disadvantage of Large Manufacturer in viola-
tion of Rule 1.9(c). A screen must be promptly implemented to isolate
Attorney J from participation in any such matter.

Endnote

1. For an example of a timeframe deemed to be sufficient to manage post-employment con-
flicts of interest for federal government employees, see the Ethics in Government Act of
1978, 18 U.S.C.8207(c).

2012 Formal Ethics Opinion 5
October 26, 2012

Reviewing Employee’s Email Communications with Counsel Using
Employer's Business Email System

Opinion rules that a lawyer representing an employer must evaluate whether
email messages an employee sent to and received from the employees lawyer using the
employer’s business email system are protected by the attorney-client privilege and, if
50, decline to review or use the messages unless a court determines that the messages
are not privileged.

Inquiry #1:

Attorney A represents Employer on various matters including legal disputes
with its employees. Employer has a business email system that is available to all
employees and that is used for transacting Employer’s business. Employer’s per-
sonnel policy states that Employer may monitor emails sent or received using
Employer’s email system, specifically including email sent or received on any
employee’s business email account.
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Employee is in a legal dispute with Employer. Employee has used his busi-
ness email account on Employer’s email system to send emails to his lawyer and
he has received emails from his lawyer on his business email account on
Employer’s email system.

Does a lawyer have a duty to avoid communicating with a client over the
email system of the client’s employer?

Opinion #1:

A lawyer must avoid communications with a client over an employer’s
email system if there is a risk that the employer will find and read the emails.
The duty of confidentiality, set forth in Rule 1.6 of the Rules of Professional
Conduct, requires a lawyer “to act competently to safeguard information relat-
ing to the representation of a client against inadvertent or unauthorized disclo-
sure by the lawyer....” Rule 1.6, cmt. [17]. Comment [18] to the rule adds
that, when transmitting confidential client information, a lawyer must take
“reasonable precautions to prevent the information from coming into the
hands of unintended recipients.”

Where a lawyer knows or reasonably should know that a client is using an
employer’s email system to communicate with the lawyer, the lawyer should
seek to avoid the use of the employer’s system regardless of whether the legal
matter is unrelated to the client’s employment and regardless of whether there
is a legal argument that use of the system does not waive the attorney-client
privilege. The duty of confidentiality is more expansive than the attorney-client
privilege. It requires a lawyer to protect confidential information from disclo-
sure to “any unintended recipient.” The lawyer should explore with the client
alternative methods of communicating including use of the employee’s person-
al email system, telephone, and texting.

Inquiry #2:

May Attorney A tell Employer to review the records for its email system to
retrieve any personal email messages sent or received by Employee on
Employee’s business email account?

Opinion #2:

Attorney A should research the law relating to the recovery, identification
and production of employee email, including the law on attorney-client privi-
lege, and advise Employer as to its rights and responsibilities under the law. See
Rule 4.4(a)(“In representing a client, a lawyer shall not...use methods of
obtaining evidence that violate the legal rights of...a person.”)

Inquiry #3:

Employer reviews the records of its email system and discovers email mes-
sages between Employee and his lawyer. The emails from the lawyer contain
the statement “Attorney-Client Confidential Communication.” Employer
informs Attorney A that it has copies of these messages.

May Attorney A review the email messages?

Opinion #3:

In the absence of a Rule of Professional Conduct or prior ethics opinion on
point, the Ethics Committee was guided by the case law on the application of
the attorney-client privilege to communications between a client and his lawyer
over an employer’s email system. The attorney-client privilege is fundamental
to the client-lawyer relationship and the trust that underpins that relationship.
As such, the bar must protect the privilege and seek to limit incursions upon
the privilege that are not warranted by law.

Case law from many jurisdictions,! including North Carolina,? indicates
that whether the privilege applies to email exchanges between an employee and
his lawyer that occurred over an employer’s email system depends upon
whether the employee had a reasonable expectation of privacy in the email
communications. This in turn requires an investigation into a myriad of fac-
tors, including whether the employer has a clear, unambiguous policy regard-
ing email usage and monitoring; whether that policy is effectively communi-
cated to employees; whether the policy is adhered to by the employer; whether
third parties have access to the employee’s email account on the employer’s sys-
tem; when/where the communication occurred (at home or the office; during
work or leisure hours); and whether the employee took affirmative steps to pre-
serve the privacy of the communication. See, e.g., In re Asia Global Crossing,
Ltd., 322 B.R. 247, 258 (S.D.N.Y. 2005)(in considering whether employee
has objectively reasonable expectation of privacy in emails sent to the employ-

ee’s attorney over the employer’s computer systems, court should consider (1)
does the corporation maintain a policy banning personal or other objectionable
use, (2) does the company monitor the use of the employee’s computer or
email, (3) do third parties have a right of access to the computer or emails, and
(4) did the corporation notify the employee, or was the employee aware, of the
use and monitoring policies).

Therefore, whether Attorney A may read the email messages recovered by
Employer will depend upon an analysis of the case law and the factors set forth
therein to determine whether Employee had a reasonable expectation of priva-
cy or, lacking that, waived the privilege when communicating with his lawyer
using Employer’s email system. If Attorney A is able to conclude, confidently
and in good faith, that the privilege was waived, he may read the emails and
use them to represent his client. However, in deference to the bar’s interest in
protecting the attorney-client privilege, Attorney A should err on the side of
recognizing the privilege whenever an analysis of the facts and case law is incon-
clusive. If a matter is in litigation, Attorney A may seek the court’s determina-
tion of the waiver issue.

Inquiry #4:
Does Attorney A have to notify Employee’s lawyer that Employer has
copies of the email messages?

Opinion #4:

No. Rule 4.4(b) is not applicable in this situation. The rule states that “[a]
lawyer who receives a writing relating to the representation of the lawyer’s client
and knows or reasonably should know that the writing was inadvertently sent
shall promptly notify the sender.” Employee and his lawyer sent the email mes-
sages knowingly using Employer’s email system. Therefore, the email was not
“inadvertently sent” and no duty to notify arises under this rule. See ABA
Formal Opinion 11-460 (2011).

2009 FEO 1 (2010) can be distinguished. The opinion rules that a lawyer
must notify the sender upon finding confidential information embedded in
metadata transmitted in an electronic communication. The transmission of
metadata, which is not disclosed on the face of an electronic document, is held
to be inadvertent on the part of the sending lawyer, thus triggering a duty to
notify for the receiving lawyer under Rule 4.4(b). However, in the instant sit-
uation, the substance of the communications between the employee and his
lawyer are disclosed on the face of the emails and use of the employer’s system
was intentional. Therefore, the emails were not “inadvertently sent.”

In the absence of a duty to notify, the fact that Employer has copies of the
email messages is confidential client information that Attorney A may not dis-
close unless one of the exceptions to the duty of confidentiality applies or the
client gives informed consent to disclosure. Rule 1.6(a). In the current situa-
tion, Rule 1.6(b)(1) only allows the lawyer to disclose confidential client infor-
mation to comply with the law, a court order, or the discovery requirements
under the Rules of Civil Procedure.

The ABA Standing Committee on Ethics and Professional Responsibility
(the Standing Committee) addressed a similar inquiry in ABA Formal Opinion
11-460 (2011), and found that notification is only allowed with client consent
in the absence of a law authorizing disclosure. As observed by the Standing
Committee,

[11f no law can reasonably be read as establishing a reporting obligation,
then the decision whether to give notice must be made by the employer-
client. Even when there is no clear notification obligation, it often will be
in the employer-client's best interest to give notice and obtain a judicial rul-
ing as to the admissibility of the employee's attorney-client communica-
tions before attempting to use them and, if possible, before the employer's
lawyer reviews them. This course minimizes the risk of disqualification or
other sanction if the court ultimately concludes that the opposing party's
communications with counsel are privileged and inadmissible. The
employer's lawyer must explain these and other implications of disclosure,
and the available alternatives, as necessary to enable the employer to make
an informed decision.

Inquiry #5:

Employee has a personal email account with a commercial email service
(such as Gmail, Hotmail, or Road Runner) that is not a part of Employer’s
business email system. However, the personal email account can be accessed via

Opinions: 10-235



Employee’s office computer. The personal email account is password protected.
Employer can access the email messages on this personal email account by
changing the password to the account.

May Attorney A advise Employer to change the password to access
Employee’s email messages on his personal email account?

Opinion #5:

No. To advise a client to change the password to a personal email account
violates Rule 1.2(d), which prohibits a lawyer from counseling a client to
engage in criminal or fraudulent conduct, and Rule 8.4(c), which prohibits a
lawyer from engaging in conduct involving dishonesty, fraud, deceit, or mis-
representation. Again, obtaining a judicial ruling allowing Employer to access
the email messages would authorize the Employer to proceed and avoid any
professional misconduct by Attorney A.

Inquiry #6:

On its own initiative, Employer changes the password on Employee’s per-
sonal email account and gains access to emails on the account including email
messages between Employee and his lawyer.

May Attorney A review the email messages? Should Attorney A notify
Employee’s lawyer that Employer has copies of the email messages?

Opinion #6:

No. Attorney A may not review the email messages unless allowed to do so
by court order. To hold otherwise would be to permit a lawyer to assist a client
in fraudulent conduct in violation of Rule 1.2(d) and Rule 8.4(c).

Attorney A may not notify Employee’s lawyer that Employer has copies of
the email messages unless he has the informed consent of Employer or if
Attorney A believes that notification is reasonably necessary to comply with law
or a court order. Rule 1.6(a) and (b)(1). As noted above, it may be in Employer’s
best interest to obtain a judicial ruling on the admissibility of the email messages
and this should be explained to Employer to obtain consent to disclose.

Inquiry #7:

Lawyers who are employed by government agencies that are subject to pub-
lic records laws frequently are required to review emails of government employ-
ees to ascertain whether the emails are public records and must be produced
pursuant to a public records request. Because all emails are subject to review to
comply with the public records law, emails between a government employee
and his lawyer would be subject to the same review. May a government lawyer
participate in such a review?

Opinion #7:

Yes. The review is required by law and it is in the best interests of the gov-
ernment and the public that the review be performed by lawyers. However, if
emails between a government employee and his lawyer are evaluated and held
not to be public records, the government lawyer must further determine
whether the attorney-client privilege for the communications was waived by
the employee by the use of the government’s email system. See Opinion #2
above. If the lawyer determines that the privilege was not waived or the lawyer
cannot confidently and in good faith make that determination, the lawyer
should recognize the privilege and take steps to protect the communications
from further disclosure or distribution unless authorized by court order.

Endnotes

1. The Ethics Committee is grateful to the North Carolina Bar Association Labor and
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US DOJ, 674 F. Supp. 2d 97 (D.D.C. 2009); Curto v. Medical World Comms. Inc., 2006
US Dist. LEXIS 29387 (EDNY 2006); Curto v. Medical World Comms. Inc., 2006 US
Dist. LEXIS 29387 (EDNY 2006); Garrity v. John Hancock Mut. Life Ins. Co., No. 00-
12143-RWZ, 2002 US Dist. LEXIS 8343 (D. Mass. May 7, 2002); Haynes v. Office of
the Attorney General, 298 F.Supp.2d 1154 (D. Kan. 2003); Holmes v. Petrovich Dev. Co.,
LLC, 191 Cal. App.4th 1047, 119 Cal.Rptr.3d 878 (2011); Kaufman v. Sungard Inv.
Sys., No. 05-CV-1236, 2006 US Dist. LEXIS 28149 (DNJ 2006) (unpub.); Leor
Exploration & Prod'n LLC v. Aguiar, No. 09-60136-CIV, 2009 US Dist. LEXIS 87323
(SD Fla. Sept. 23, 2009); Leventhal v. Knapek, 266 F.3d 64 (2d Cir. 2001); Muick V.
Glenayre Elecs., 280 F.3d 741 (7th Cir. 2002); Restuccia v. Burk Tech., 5 Mass.L.Rep. 712,
1996 Mass. Super. LEXIS 367 (Mass. Super. Ct. 1996); Scott v. Beth lsrael Medical
Center, Inc., 17 Misc.3d 934, 847 N.Y.S.2d 436 (NY Sup. Ct. 2007; Sims v. Lakeside
School, No. CO6-1412RSM, 2007 US Dist. LEXIS 69568 (Sept. 20, 2007); Hygeson v.
US Bancorp Equip. Fing, Inc., No. CV-03-467-ST, 2004 US Dist. LEXIS 18863 (D.Or.
Sept. 15, 2004); United States v. Simons, 205 F.3d 392 (4th Cir. 2000).
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2008) (attorney-client privilege was not waived where the employee testified that he did
not know of the employer’s policy on monitoring of personal emails transmitted on the
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Use of Leased Time-Shared Office Address or Post Office Address on
Letterhead and Advertising

Opinion rules that a law firm may use a leased time-shared office address or a
post office address to satisfy the address disclosure requirement for advertising com-
munications in Rule 7.2(c) so long as certain requirements are met.

Inquiry #1:

ABC Company offers to lease office space to law firms. The office lease is a
time-sharing arrangement in which lawyers use meeting rooms by appoint-
ment. Depending upon the lease, ABC Company may also provide mail for-
warding and personalized call answering. ABC Company advertises that it pro-
vides businesses with “prestigious addresses” that can be utilized on business
cards and stationary.

May a law firm enter into a lease with ABC Company and use the leased
office address as the law firm’s address on letterhead and advertising?

Opinion #1:

Yes, subject to certain requirements.

Rule 7.2(c) provides that a lawyer’s advertisements must include the name
and office address of at least one lawyer or law firm responsible for its content.
Rule 7.1(a) provides that a lawyer shall not make a false or misleading commu-
nication about the lawyer or the lawyer's services. “It is a misleading commu-
nication for a law firm to infer that it has an office or a lawyer located in a com-
munity when, in fact, there is no law office or lawyer for the firm present in
the community.” RPC 217. In RPC 217, the Ethics Committee concluded
that listing what appears to be a local telephone number in an advertisement
in a particular community, without including an explanation that the number
is not a local telephone number and that there is no law office in that commu-
nity, is misleading as to the actual location of the law firm.

Similarly, it would be misleading for a law firm to use a leased time-shared
office address on letterhead or in advertising to infer that the law firm has an
office or a lawyer located in a community when the law firm’s only connection
with the community is the lease arrangement that allows a lawyer to use meet-
ing rooms in that community on an “as needed” basis.

However, the use of a leased time-shared office address in communications
may not be misleading depending upon the law firm’s connection to the com-
munity or the disclosures included in the communication. Whether such a
communication is misleading must be determined on a case-by-case basis.

A lawyer who does not wish to meet clients at his home, or to list his home
address on letterhead and advertisements, does not mislead the public by using
a time-shared leased office address on letterhead and advertisements when the
lawyer actually lives in the community associated with the leased address and
uses the leased office to meet with clients on a regular basis.

In addition, it is not misleading for a law firm to list a time-shared leased
office address on letterhead or in advertising so long as the communication
contains an explanation that accurately reflects the law firm’s presence at the
address (i.e.,“by appointment only”).

Inquiry #2:

Lawyer operates a “virtual law firm” from an office located in her home. She
communicates with her clients online and by the telephone. She does not meet
with clients in person except on rare occasions at locations outside of her home.
Rule 7.2(c) of the Rules of Professional Conduct requires a lawyer to include
“the name and office address of at least one lawyer or law firm” on every adver-
tisement. Lawyer would like to advertise her virtual law firm, but she does not
want to include her home address in the advertisements because she is con-
cerned about her safety and privacy. She is considering using a leased office
address in her community, as described in Inquiry #1, to circumvent this prob-
lem, but would prefer not to incur this expense.

May Lawyer list her post office address, which is the address listed for her
on the membership records of the North Carolina State Bar, on advertising to
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comply with Rule 7.2(c)?

Opinion #2:

Previously, the Ethics Committee interpreted the “office address” require-
ment in Rule 7.2(c) to mean a street address. However, requiring a street
address in all legal advertising has proved problematic, particularly as the num-
ber of lawyers working from home offices or operating virtual law practices has
increased. The requirement is no longer practical or necessary to avoid mislead-
ing the public or to insure that a lawyer responsible for the advertisement can
be located by the State Bar. Moreover, the membership department of the
North Carolina State Bar accepts post office addresses as a lawyer’s address.

Therefore, a post office address qualifies as an “office address" for purposes
of Rule 7.2(c) provided the post office address is on file as the lawyer’s current
mailing address in the lawyer’s membership record with the North Carolina
State Bar.
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Copying Represented Persons on Electronic Communications

Opinion provides that consent from the lawyer for a represented person must be
obtained before copying that person on electronic communications; however, the
consent required by Rule 4.2 may be implied by the facts and circumstances sur-
rounding the communication.

Inquiry #1:

When Lawyer A sends an electronic communication, such as an email, to
opposing counsel, Lawyer B, may Lawyer A “copy” Lawyer B’s client on the
electronic communication?

Opinion #1:

No, unless Lawyer B has consented to the communication. Rule 4.2(a),
often called the “no contact rule,” provides that, during the representation of a
client, “a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the mat-
ter, unless the lawyer has the consent of the other lawyer or is authorized to do
so by law or a court order.” Copying the opposing party on a communica-
tion—whether electronic communication or conventional mail—to opposing
counsel is a communication under Rule 4.2(a) and prohibited unless there is
consent or other legal authorization.

Inquiry #2:

Would the answer change if Lawyer A is replying to an electronic commu-
nication from Lawyer B in which Lawyer B copied her own client? Does the
fact that Lawyer B copied her own client on the electronic communication
constitute implied consent to a “reply to all” responsive electronic communi-
cation from Lawyer A?

Opinion #2:

The fact that Lawyer B copies her own client on the electronic communi-
cation to which Lawyer A is replying, standing alone, does not permit Lawyer
Ato “reply all.” While Rule 4.2(a) does not specifically provide that the consent
of the other lawyer must be “expressly” given, the prudent practice is to obtain
express consent. Whether consent may be “implied” by the circumstances
requires an evaluation of all of the facts and circumstances surrounding the rep-
resentation, the legal issues involved, and the prior communications between
the lawyers and their clients.

The Restatement of the Law Governing Lawyers provides that an opposing
lawyer’s consent to communication with his client “may be implied rather than
express.” Rest. (Third) of the Law Governing Lawyers § 99 cmt. J. The
Association of the Bar of the City of New York Committee on Professional and
Judicial Ethics (“New York Committee”) and the California Standing
Committee on Professional Responsibility & Conduct (“California
Committee”) have examined this issue. Both committees concluded that, while
consent to “reply to all” communications may sometimes be inferred from the
facts and circumstances presented, the prudent practice is to secure express
consent from opposing counsel. Ass'n of the Bar of the City of NY Comm. on
Prof’l and Judicial Ethics, Formal Op. 2009-1; CA Standing Comm. on Prof’l
Responsibility & Conduct, Formal Op. 2011-181.

There are scenarios where the necessary consent may be implied by the

totality of the facts and circumstances. However, the fact that a lawyer copies
his own client on an electronic communication does not, in and of itself, con-
stitute implied consent to a “reply to all” responsive electronic communication.
Other factors need to be considered before a lawyer can reasonably rely on
implied consent. These factors include, but are not limited to: (1) how the
communication is initiated; (2) the nature of the matter (transactional or
adversarial); (3) the prior course of conduct of the lawyers and their clients; and
(4) the extent to which the communication might interfere with the client-
lawyer relationship. These factors need to be considered in conjunction with
the purposes behind Rule 4.2. Comment [1] to Rule 4.2 provides:

[Rule 4.2] contributes to the proper functioning of the legal system by pro-

tecting a person who has chosen to be represented by a lawyer in a matter

against possible overreaching by other lawyers who are participating in the
matter, interference by those lawyers with the client-lawyer relationship, and
the uncounselled disclosure of information relating to the representation.

After considering each of these factors, and the intent of Rule 4.2, Lawyer
A must make a good faith determination whether Lawyer B has manifested
implied consent to a “reply to all” responsive electronic communication from
Lawyer A.

Caution should especially be taken if Lawyer B’s client responds to a
“group” electronic communication by using the “reply to all” function. Lawyer
A may need to reevaluate the above factors before responding further. Under
no circumstances may Lawyer A respond solely to Lawyer B’s client.

Because of the ease with which “reply to all” electronic communications
may be sent, the potential for interference with the attorney-client relationship,
and the potential for inadvertent waiver by the client of the client-lawyer priv-
ilege, it is advisable that a lawyer sending an electronic communication, who
wants to ensure that his client does not receive any electronic communication
responses from the receiving lawyer or parties, should forward the electronic
communication separately to his client, blind copy the client on the original
electronic communication, or expressly state to the recipients of the electronic
communication, including opposing counsel, that consent is not granted to
copy the client on a responsive electronic communication.

To avoid a possible incorrect assumption of implied consent, the prudent
practice is for all counsel involved in a matter to establish at the outset a pro-
cedure for determining whether it is acceptable to “reply to all” when a repre-
sented party is copied on an electronic communication.
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Lawyer's Acceptance of Recommendations on Professional Networking
Website

Opinion rules that a lawyer may ask a former client for a recommendation to
be posted on the lawyer’s profile on a professional networking website and may
accept a recommendation if certain conditions are met.

Inquiry #1:

Lawyer has a profile listing on a professional social networking website,
such as LinkedIn. The networking website has a feature that allows members
to write recommendations for each other. A member of the networking website
may request a recommendation from another member, or a member may send
a recommendation to another member without being asked. In either event,
the member receiving the recommendation has the opportunity to review the
recommendation and decide whether to “accept” the recommendation. For a
recommendation to be published on the member’s online profile, it has to
“accepted.”

May a lawyer with a professional profile on the networking website accept
a recommendation from a current or former client?

Opinion #1:

Yes. When a lawyer has control over the content of postings on his or her
profile on the networking website, the lawyer may accept a recommendation
from a current or former client subject to certain conditions. The lawyer may
only “accept” recommendations that comply with the Rules of Professional
Conduct that pertain to advertising. Rule 7.1 provides that a lawyer shall not
make a false or misleading communication about the lawyer or the lawyer's
services. A communication that is likely to create an unjustified expectation
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about results the lawyer can achieve is misleading. Rule 7.1(a)(2).

A recommendation posted on the networking website is essentially a client
testimonial. Depending upon content, a client testimonial has the potential to
create unjustified expectations. The Ethics Committee recently established
guidelines under which a lawyer may use certain client testimonials in adver-
tising. See 2012 FEO 1. A lawyer may only accept a recommendation from a
current or former client if the recommendation complies with 2012 FEO 1.

Pursuant to 2012 FEO 1, a lawyer may accept a client recommendation
that is limited to a discussion of the characteristics of a lawyer’s client service.
If the recommendation includes general references to the results the lawyer
obtained for the client, the lawyer may accept the recommendation if it can be
accompanied by an appropriate disclaimer. The lawyer may not accept a rec-
ommendation that refers to a settlement or verdict of a specific dollar amount.
In addition, the lawyer must review the recommendation for any confidential
information that the lawyer believes should not be published online. Therefore,
it may be necessary for the lawyer to ask the client to add disclaiming language
or to delete certain content.

Inquiry #2:
May a lawyer with a professional profile on the networking website send a
recommendation request to a current or former client?

Opinion #2:

Yes, subject to certain conditions. A lawyer may ask a current or former
client for a recommendation that consists of comments indicating the client's
level of satisfaction with certain aspects of the lawyer-client relationship. See
2007 FEO 4.

The lawyer’s duty of confidentiality to the client requires that the lawyer
advise the client, at the time of the request, that the recommendation may be
published on the member’s online profile, and the lawyer must obtain the
client’s consent to publication.

The lawyers duties as to a recommendation received pursuant to the
request are set out in Opinion #1 above.
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Identifying the Roles and Responsibilities of a Lawyer Appointed to
Represent a Child or the Child’s Best Interests in a Contested Custody or
Visitation Case

Opinion holds that a lawyer asked to represent a child in a contested custody or
visitation case should decline the appointment unless the order of appointment iden-
tifies the lawyer’s role and specifies the responsibilities of the lawyer.

Introduction:

This opinion is limited to an examination of the role of a lawyer appointed
to represent a child in a contested custody or visitation proceeding. It does not
examine other contexts in which a lawyer may be appointed to represent a
child! such as when a child is alleged to be abused or neglected or is a party in
civil litigation. To avoid confusion, the label “guardian ad litem” will not be
used in this opinion when referring to a lawyer appointed to represent a child
in a contested custody or visitation proceeding although a court may choose to
apply this label. This opinion does not address or seek to question the authority
of a court to appoint a lawyer to represent a child in a contested custody pro-
ceeding. It seeks only to assist the lawyer and the court to clarify the responsi-
bilities of a lawyer serving in such a role.

In a contested custody or visitation proceeding—especially a “high con-
flict” proceeding—the court will, on occasion, appoint a lawyer to represent
the child or children whose custody is at stake. Although the authority for such
appointments is not clear? and may reside with the court’s inherent authority
to administer justice, such appointments are becoming more common as seen
in recent inquiries to the Ethics Committee.3 The appointment presents a
number of difficult issues of professional responsibility for the appointed
lawyer. These issues cannot be resolved unless the lawyer’s role is clearly desig-
nated and understood by all of the parties to the proceeding, especially the
appointed lawyer and the court.

This opinion identifies the possible roles that a lawyer appointed in a con-
tested custody case may play and recommends that the order of appointment
specify the role and responsibilities of the appointed lawyer. The opinion also

addresses some specific issues of professional responsibility that arise from those
roles. Although there are limited references to the Rules of Professional
Conduct in this opinion, identification of the client and of the lawyer’s role rel-
ative to that client is fundamental to the application of the Rules.

Inquiry #1:
What are the roles for a lawyer who is appointed to represent a child in a
contested custody or visitation proceeding?

Opinion #1:

Two distinct roles for a lawyer for a child are recognized: (1) “Child’s
Attorney” and (2) “Best Interests Attorney.”* As described in the American Bar
Association, Section of Family Law Standards of Practice for Lawyers Representing
Children in Custody Cases (2003)(“ABA Standards”), the Child’s Attorney “pro-
vides independent legal representation in a traditional attorney-client relation-
ship, giving the child a strong voice in the proceedings”; the Best Interests
Attorney, on the other hand, “independently investigates, assesses, and advo-
cates the child’s best interests as a lawyer.”> The former role is “client directed”
in which the lawyer serves as the traditional advocate for the objectives articu-
lated by the child and owes the child “the same duties of undivided loyalty, con-
fidentiality, and competent representation as are due to an adult client.”® The
latter role is “advocate directed,”” where the advocate’s judgment is substituted
for that of the child with “the purpose of protecting a child’s best interests with-
out being bound by the child’s directives or objectives.”®

Because the differences in the two roles are fundamental—particularly with
regard to the lawyer’s relationship to the child and responsibilities to the court—
a lawyer who is appointed to represent a child in a contested custody proceeding
must be sure that she knows which role she has been appointed to perform.

There is another possible role for a lawyer to play. The court may appoint
a nonlawyer or a lawyer to be an advisor (“court-appointed advisor”) to assist
the court by investigating and reporting information to the court or by provid-
ing the court with an opinion on some matter.9 The lawyer in such a role is not
acting as an advocate or serving as counsel for either the child or the child’s
interests. As an advisor to the court, the lawyer may become a witness who is
subject to examination by the parties. The lawyer appointed to serve in this
function should also take steps to insure that the order of appointment specifies
this role and its duties.

Inquiry #2:
What are the professional responsibilities of a Child’s Attorney?

Opinion #2:

A Child’s Attorney serves in the traditional role of counsel for the child and
must fulfill that role in accordance with the Rules of Professional Conduct. The
lawyer must ascertain the child’s objectives for the representation and then seek
to obtain those objectives within the bounds of the Rules of Professional
Conduct. Rule 1.2. The lawyer owes the duty of confidentiality to the child
and her communications with the child are protected by the attorney-client
privilege. See Rule 1.6. If the lawyer is appointed to represent more than one
child of the dissolving marriage, the lawyer must monitor the representation
for potential conflicts of interest between the children’s differing objectives for
the representation. See Rule 1.7. If a conflict evolves that cannot be managed,
the lawyer may have to decline the representation or withdraw,10

A lawyer who is appointed a Child’s Attorney must determine whether the
child is sufficiently mature and articulate to participate meaningfully in the
client-lawyer relationship. As permitted by Rule 1.14(a), when a client’s capac-
ity to make adequately considered decisions is diminished “because of minor-
ity,” the lawyer “shall, as far as reasonably possible, maintain a normal client-
lawyer relationship with the client.” However, if a child is too young to articu-
late his or her objectives for the representation or to make decisions about the
representation, the lawyer should recommend to the court that the lawyer be
appointed to serve as a Best Interests Attorney rather than a Child’s Attorney.

Inquiry #3:
What are the professional responsibilities of a Best Interests Attorney?

Opinion #3:

A Best Interests Attorney is bound by the Rules of Professional Conduct
“except as dictated by the absence of a traditional attorney-client relationship
with the child and the particular requirements of [her] appointed tasks.”1 The
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lawyer must determine the child’s best interests based upon objective criteria
“as set forth in the law related to the purposes of the proceedings.”12 Any objec-
tives or preferences expressed by the child are but one factor to be taken into
consideration when determining the best interests of the child.

The child’s communications with the Best Interests Attorney are subject to
Rule 1.6, the confidentiality rule, except that “the lawyer may use the child’s
confidences for the purposes of the representation without disclosing them.”23
This means that the lawyer may use confidential information received from a
child to develop other evidence. The example provided in the ABA Standards
is of the child who discloses a parent’s drug use to the Best Interests Attorney.
The lawyer may not disclose the source of the information but she may inves-
tigate and present evidence of the drug use.2

Representation of multiple children does not create a conflict of interest for
a Best Interests Attorney because the lawyer is not bound, as in a traditional
client-lawyer relationship, to advocate for a client’s objectives. As explained in
the ABA Standards, “[a] Best Interests Attorney in such a case should report the
relevant views of all the children...and advocate the children’s best interests...”1

Inquiry #4:
What are the professional responsibilities of a court-appointed advisor?

Opinion #4:

The court-appointed advisor is not acting as a lawyer; he is not an advocate
and does not represent a client or a particular interest. Rather, the advisor serves
as an investigator for the court and owes the court the duty to investigate thor-
oughly and impartially and to report back to the court.

As an investigator who is responsible only to the court, the lawyer has no
duty of confidentiality or loyalty to any of the parties or witnesses. Moreover,
it is unlikely that the attorney-client privilege will attach to the lawyer/advisor’s
communications with parties or witnesses. When a lawyer is serving in this
role, he must disclose the capacity in which he is acting to anyone who may
misunderstand his role. Seg, e.g., Rule 4.3(b). It is not a conflict of interest for
a lawyer to serve as a court-appointed advisor if he does not represent any per-
son appearing in the matter and he does not mislead others about his role. In
particular, the lawyer must explain that communications will not be held in
confidence and may be reported to the court. Since the lawyer is not represent-
ing a client in the matter, the prohibition on contact with a represented person
in Rule 4.2 does not apply to his communications with represented persons.
However, it is recommended that the lawyer/advisor inform the other lawyer
prior to speaking to his client.

Non-lawyers, such as social workers and psychologists, who are more
appropriately trained to investigate and offer opinions on issues of child wel-
fare, may be better suited to serve in the role of court-appointed advisor. At the
time of appointment, a lawyer should consider whether a nonlawyer would ful-
fill the role better than the lawyer and, if so, the lawyer should express this
opinion to the court.

Inquiry #5:
How does an appointed lawyer know which role he is being appointed to
perform?

Opinion #5:

Ideally, the order of appointment will specify which role the lawyer is to
perform.18 However, because confusion about the roles is not uncommon, a
lawyer who is asked to serve must help the court to articulate the lawyer’s role.
Standard 1.3 of the Standards for Attorneys for Children in Custody or Visitation
Proceedings of the American Academy of Matrimonial Lawyers (“AAML
Standards”) is instructive:

Whenever a court assigns counsel for a child, the court should specify in

writing the scope of the assignment and the tasks expected, preferably in

the form of an order. In the event that the court does not specify these tasks
at the time of appointment, the counsel’s first action should be to seek clar-
ification from the court of the tasks expected of him or her.1”

Similarly, the ABA Standards state:

The lawyer should accept an appointment only with full understanding of

the issues and the functions to be performed. If the appointed lawyer con-

siders parts of the appointment order confusing or incompatible with his

or her ethical duties, the lawyer should (1) decline the appointment, (2)

inform the court of the conflict and ask the court to clarify or change the

terms of the order, or (3) both.18

If the order fails to identify the role and the lawyer’s accompanying respon-
sibilities, the lawyer should first request clarification. In particular, the lawyer
should ask that the order articulate whether the lawyer is to be a Child’s
Attorney, a Best Interests Attorney (as those roles are defined above), or a court-
appointed advisor. If the court indicates that the lawyer is to be a Best Interests
Attorney, the lawyer should request that the order specify the duties that
accompany this role. If the court indicates that the lawyer is a Child’s Attorney,
the lawyer should confirm that the child is capable of making decisions about
important matters sufficient to establish the goals of the representation.19 If the
court indicates that the lawyer is a court-appointed advisor, the lawyer should
consider whether a nonlawyer would better fulfill this role and, if so, make this
recommendation to the court.

To assist with the clarification of the scope of the assignment and the tasks
expected, the following questions should be answered at the time of appoint-
ment (the list is not exhaustive):

Identifying the Role

« Am | being appointed to provide independent legal representation to the
child in a traditional client-lawyer relationship (the Child’s Attorney role)?

- or to investigate, assess, and advocate for the child’s best interests (the Best

Interests Attorney role)?

- or to assist the court by investigating and reporting information to the

court, or by providing the court with an opinion on some matter (the

court-appointed advisor)?
Child'’s Attorneys Assignment and Tasks

« If appointed to be the Child’s Attorney, has the child’s capacity to direct
the representation been established?

« If appointed to be the Child’s Attorney, does the court agree

- the child will be my client;

- 1 will owe the child the professional responsibilities owed to any client includ-
ing the protection of confidences from unauthorized disclosure and the preser-
vation of the attorney-client privilege; and
- in accordance with Rule 3.7, it would be inappropriate in most instances for
me to serve as both advocate and witness?

« If appointed to be the Child’s Attorney, will | be permitted/expected to
do any of the following: make an opening or closing statement, introduce evi-
dence including witnesses, examine witnesses for any party, subpoena records
or witnesses, or participate on behalf of the child/client in consent agreements
between the parties?

Best Interests Attorney’s Assignment and Tasks

« If appointed to be the Best Interests Attorney, what duty do | have to
investigate and report to the court?

« If appointed to be the Best Interests Attorney, will my communications
with the child be confidential but 1 may use the confidential information to
develop other evidence?

« If appointed to be the Best Interests Attorney, does the court agree that,
in accordance with Rule 3.7, it would be inappropriate in most instances for
me to serve as both advocate (for the child’s best interests) and witness?

- If the court expects me to testify, does the court understand that this may

subject the child’s confidences to disclosure and may jeopardize my ability

to gain the trust of the child and of witnesses necessary to my investigation?

« If appointed to be the Best Interests Attorney, will | be permitted/expect-
ed to do any of the following: make an opening or closing statement, introduce
evidence including witnesses, examine witnesses for any party, subpoena
records or witnesses, or participate in consent agreements between the parties?
Court Appointed Advisor’s Assignment and Tasks

« If appointed to assist the court by investigating and reporting information
to the court or by providing the court with an opinion on some matter, does
the court agree that 1 will not be serving as a lawyer and I will owe no duties
of representation to any party or other person involved in the proceeding?

« If appointed to be an advisor to the court, does the court agree that | may
communicate with represented persons without the consent of their lawyers as
would be otherwise required by Rule 4.2?

« If appointed to be an advisor to the court, what tasks will | perform?

- Will 1 submit an oral or a written report to the court?

- Will I limit my role to investigator and report only my factual findings,
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or will I provide the court with an opinion on some matter?
- Will | be a witness in the proceeding subject to testimonial examination?

Because of the potential for the roles to be confused, regardless of the speci-
ficity of the order, the judge should be reminded at the beginning of each hear-
ing of the role of the appointed lawyer.20

Inquiry #6:

Should a lawyer appointed as the Child’s Attorney or a Best Interests
Attorney agree to investigate and present evidence? To testify or present a writ-
ten or oral report or recommendation to the court?

Opinion #6:

Regardless of the role, the appointed lawyer, like any lawyer advocating a
position, should conduct independent discovery and investigation of the
facts.2! At hearings, it is preferable that the lawyer have the authority to present
and cross-examine witnesses and offer exhibits.22 However, the standards of
numerous organizations agree that “[n]either kind of lawyer is a witness.”23 As
noted in the ABA Standards, “[a] court seeking expert or lay opinion testimony,
written reports, or other non-traditional services should appoint an individual
for that purpose, and make clear that the person is not serving as a lawyer, and
is not a party.”24 The AAML Standards are even more adamant on this issue:

Courts may choose to appoint someone to investigate and report informa-

tion to the court. When they do so, these professionals should be called

“court-appointed advisors.” Courts may choose to appoint someone in an

expert capacity to provide the court with an opinion about some contested

matter. When they do so, these professionals should be called “experts.”

Courts may choose to appoint someone to protect children from the harms

associated with the contested litigation. When they do so, these professionals

should be called “protectors.” There may be other reasons courts may choose
to add a professional to the case.

Language matters, however. We believe that assigning any of these tasks to

someone who is called counsel is unnecessary, needlessly confusing, and mis-

leading. Whatever these professionals are called, and whether or not they
happen to be members of the bar, these professionals should never be mis-
taken for being counsel for the child or serving in any kind of attorney role.2>

The potential harm from testifying as a witness is evident. If the Child’s
Attorney cannot assure her client that their communications are confidential
and the Best Interests Attorney cannot assure the child or other witnesses of the
same, the ability of a lawyer to perform in either role will be undermined.

At the time of the appointment, unless the lawyer is specifically appointed
as an advisor to the court with no other role, the lawyer should recommend to
the court that she not make a written or oral report to the court or testify as to
her findings, particularly if the lawyer is appointed as the Child’s Attorney. If
the court insists that the lawyer perform these functions, the lawyer may
decline the appointment.

Conclusion:

Serving as a Child’s Attorney or a Best Interests Attorney in a contested cus-
tody or visitation case requires special skills, training, and experience. So much
so that the AAML Standard 1.2 requires, “[t]o be eligible for appointment as
counsel for a child in a custody or visitation proceeding, a person should be
specially trained and designated by the local jurisdiction as competent to per-
form the assignment” and the comment adds, “[a]t a minimum, counsel for
children must know how to communicate effectively with children and under-
stand children’s mental and emotional states at different ages and stages of their
lives.”26

This opinion does not attempt to address all of the professional responsibil-
ities or obligations of a lawyer appointed as a Child’s Attorney, a Best Interests
Attorney, or a court-appointed advisor. A lawyer who is asked to serve in any of
these roles should understand the requirements of each role. Familiarity with
the ABA Standards and the AAML Standards is recommended.

Endnotes

1. For example, a lawyer may be appointed, pursuant to N.C. Gen. Stat. §7B-601(a), to be
an attorney-guardian ad litem for a child who is alleged to be abused, neglected, or
dependent; a lawyer may be appointed guardian ad litem for a minor who is a party in
civil litigation pursuant to Rule 17 of the NC Rules of Civil Procedure (see infra note 2);
or a lawyer may be appointed for a minor child in a domestic violence action pursuant

to N.C. Gen. Stat. 850B-3(a1)(3)h.

. The NC Rules of Civil Procedure authorize the appointment of a guardian ad litem
(GAL) to appear on behalf of a minor plaintiff or defendant in civil litigation. N.C. R.
Civ. P 17(b)(1) and (2). The General Rules of Practice for the Superior and District
Courts provide for the appointment of a lawyer to serve as GAL for a minor who is the
victim or potential witness in a criminal proceeding. N.C. Gen. R. Prac. Super. & Dist.
Ct. 7.1. Neither rule authorizes the appointment of a lawyer or a GAL for a child who
is @ non-party to a civil proceeding.

3. The increasing call for the appointment of lawyers to represent the children in custody

cases is also noted in Representing Children: Standards for Attorneys for Children in Custody

or Visitation Proceedings of the American Academy of Matrimonial Lawyer, p. 2, (2011)

[hereinafter “AAML Standards”].

4. The terms are found in American Bar Association, Section of Family Law Standards of
Practice for Lawyers Representing Children in Custody Cases (2003)[hereinafter “ABA
Standards™]. However, the distinction is recognized in other writings. See AAML
Standards; National Association of Counsel for Children Recommendations for Representation
of Children in Abuse and Neglect Cases (2001)[hereinafter “NACC Recommendations™];
New York State Bar Assn. Committee on Children and the Law: Standards for Attorneys
Representing Children in Custody, Visitation and Guardianship Proceedings (2008)[here-
inafter “NYSBA Standards”].

5. ABA Standards, supra note 3, at 1.

6. ABA Standards, supra note 3, at 2.

7. NACC Recommendations, supra note 3, at 4.
8. ABA Standards, supra note 3, at 2.

9. AAML Standards, supra note 2, at 26-27.
10. See ABA Standards, supra note 3, at 9.
11. ABA Standards, supra note 3, at 15.

12. ABA Standards, supra note 3, at 17.

13. 1d.

14. 1d.

15. Id.

16. The lawyer should urge the court to avoid the use of the designation “guardian ad litem”
which adds to the confusion about the lawyer’s role because of its affiliation with Rule
17 and abuse/neglect appointments. See ABA Standards, supra note 3, at 2 (“The role of
‘guardian ad litem’ has become too muddled through different usages in different states,
with varying connotations.”)

17. AAML Standards, supra note 2, at 14.
18. ABA Standards, supra note 3, at 3.

19. Standard 2.1 of the AAML Standards states: “Court-appointed counsel must decide, on
a case-by-case basis, whether their child clients possess the capacity to direct their repre-
sentation. In the event that the court seeks to appoint counsel for children who lack
capacity to direct their representation, the lawyer should strive to refuse the appoint-
ment.” AAML Standards, supra note 2 at15.

20. ABA Standards, supra note 3, at 7.
21. ABA Standards, supra note 3, at 5.
22.1d. at 6.

23. Id. at 2; see generally, Standard 3 of the AAML Standards, supra note 2 at 25; NACC
Recommendations, supra note 3 at 10.

24. ABA Standards, supra note 3, at 2-3.
25. AAML Standards, supra note 2, at 26-27.
26. AAML Standards, supra note 2 at 13.
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Participation as a “Network” Lawyer for Company Providing Litigation or
Administrative Support Services

Opinion rules a lawyer may not participate as a network lawyer for a company
providing litigation or administrative support services for clients with a particular
legal/business problem unless certain conditions are satisfied.

Introduction:

This opinion explores whether a lawyer may participate as a “network”
lawyer for a company, usually offering its services via the Internet, that provides
litigation or administrative support services to clients with a particular type of
legal/business problem.

For example, ABC Services offers to assist mortgage holders and mortgage
loan servicers (ABC clients) with the nationwide management of “mortgage
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defaults.” ABC maintains a national network of lawyers who have entered into
a “network agreement” with ABC to use administrative and litigation support
services provided by ABC, including default management application software,
and to accept referrals from ABC. The agreement establishes the legal fees that
a network lawyer may charge to an ABC client as well as the “administrative
fees” the lawyer must pay to ABC for the support services provided by ABC.
An ABC client is considered the mutual client of both ABC and the network
lawyer with ABC functioning as the agent of the ABC client while providing
litigation and administrative support services to the network lawyer. When a
mortgage holder or servicer becomes an ABC client, it is provided with a list
of network lawyers. The ABC client may choose to retain one of the network
lawyers to provide legal services in connection with a default, or it may ask
ABC to invite a lawyer or firm of the client’s choosing to become a network
lawyer and subsequently to provide legal services to the client. The network
lawyer invoices the client for the legal services provided by the lawyer. ABC
separately invoices the network lawyer for the administrative services it provid-
ed in support of the representation of the ABC client.

Another example of this business model is an Internet-based company,
XYZ Company, which offers “an online eviction processing system that con-
nects landlords and property managers with real estate attorneys.” The eviction
services are provided using software accessed via XYZ'’s website and a network
of lawyers who are licensed by XYZ to use the software. A lawyer who wishes
to participate in XYZ’s network signs a licensing agreement for the use of the
eviction software. The licensing fee is determined by the size of the market in
which the lawyer will be providing eviction services. The website states that its
system provides lawyers “with the technology necessary to: [e]lectronically
receive information necessary to file eviction requests from clients; [clommu-
nicate with clients through a message center; [p]rint county-specific forms nec-
essary for eviction filing with the court, completed with pre-populated infor-
mation from the client; [p]rovide automated updates to client on the status of
the case.” A landlord who signs up for the service is given the names of network
lawyers who have contracted with XYZ to handle eviction cases within the rel-
evant jurisdiction. The selected or assigned lawyer (in the case of single-lawyer
jurisdictions) prosecutes the eviction through the court system. The lawyer logs
actions taken into XYZ's software, which creates periodic case status reports
that are automatically emailed to the landlord. The website claims that these
status reports virtually eliminate the need for direct communications between
the landlord and the lawyer. The legal fee for each eviction is determined by
the lawyer providing the service. The fee is billed and collected by XYZ and
then forwarded to the lawyer.

Inquiry #1:
May a North Carolina lawyer or law firm enter into an agreement to par-
ticipate in a “network” of lawyers for a company using this business model?

Opinion #1:

No, unless the following conditions are satisfied.

Unauthorized Practice of Law

N.C. Gen. Stat. §84-5 makes it unlawful for any corporation to practice law
or “hold itself out in any manner as being entitled to do [s0]....” Moreover, a
lawyer is prohibited by Rule 5.5(d) from assisting another person in the unau-
thorized practice of law. Neither a lawyer nor a law firm may become a member
of a “network” for a company using this business model if the company is pro-
viding legal services or holding itself out as a provider of legal services as opposed
to a provider of support services to lawyers and clients and a method for iden-
tifying lawyers who will use those services to represent the client.

Lawyer Referral Service

A lawyer may not participate in the network if payments are made to the
company for referrals or if the company is a for-profit lawyer referral service.
Rule 7.2(b) prohibits a lawyer from giving anything of value to a person for
recommending a lawyer’s services except a lawyer may pay the reasonable cost
of advertising. Rule 7.2(d) prohibits participation in a lawyer referral service
unless the service is not operated for profit and the service satisfies other con-
ditions not relevant here. Comment [6] to Rule 7.2 defines a lawyer referral
service as “any organization that holds itself out to the public as a lawyer referral
service. Such referral services are understood by laypersons to be consumer-ori-
ented organizations that provide unbiased referrals to lawyers with appropriate

experience in the subject matter of the representation....”

Despite the prohibition on participation in a for-profit referral service,
2004 FEO 1 holds that a lawyer may participate in an on-line service that is
similar to both a lawyer referral service and a legal directory, provided there is
no fee sharing with the service and all communications about the lawyer and
the service are truthful. In 2004 FEO 1, the online service solicited lawyers to
participate and then charged participating lawyers a registration fee and an
annual fee for administrative, system, and advertising expenses. The amount of
the annual fee varied by lawyer based upon a number of factors including the
lawyer’s current rates, areas of practice, geographic location, and number of
years in practice. The opinion noted that the online service had aspects of both
a lawyer referral service and a legal directory:

[o]n the one hand, the online service is like a lawyer referral service because
the company purports to screen lawyers before allowing them to participate
and to match a prospective client with suitable lawyers. On the other hand,
it is like a legal directory because it provides a prospective client with the
names of lawyers who are interested in handling his matter together with
information about the lawyers' qualifications. The prospective client may
do further research on the lawyers who send him offer messages. Using this
information, the prospective client decides which lawyer to contact about
representation.

If a litigation support company provides a prospective client with the
names and qualifications of the lawyers in its network who will provide repre-
sentation in the jurisdiction where the client’s case is located but does not spec-
ify the employment of one particular lawyer, it is not a prohibited lawyer refer-
ral service. Similarly, if at the client’s request, a lawyer or law firm is invited to
participate in the network, the company is not operating a for-profit lawyer
referral service. As stated in 2004 FEO 1, “the potential harm to the consumer
[of a for-profit referral service] is avoided because the company does not decide
which lawyer is right for the client.”

Independent Professional Judgment and Communication with the Client

While a client is entitled to hire an agent to manage its legal affairs, Rule
5.4(c) specifically prohibits a lawyer from permitting a person who recommends,
engages, or pays the lawyer to render legal services for another to direct or regulate
the lawyer’s professional judgment in rendering such legal services. See also Rule
1.8(f)(compensation from a third party is prohibited unless there is no interfer-
ence in the client-lawyer relationship). A lawyer has a duty to communicate with
the client about the objectives of the representation and to explain the law to the
client to permit the client to make an informed decision about those objectives.
Rules 1.2 and 1.4. There can be no interference with the lawyer’s communica-
tions with the client or with the lawyer’s independent professional judgment as
to which legal services are required to achieve the client’s objectives. See Rule
1.2(a)(“a lawyer shall abide by a client’s decisions concerning the objectives of rep-
resentation and...consult with the client as to the means by which they are to be
pursued”). The interference in a network lawyers professional judgment is
improper if the company dictates what legal services the lawyer is to provide to a
client, the company is the sole source of information about the client and its legal
needs, or access to the client is restricted by the company. A law firm or lawyer
participating in a network must establish the professional relationship with the
client and maintain control of the relationship through direct communications
as needed to establish the objectives for the representation and to determine the
means to achieve them. See Rule 1.2.

Competent Representation

Although a lawyer may use the company’s services or software, including
the forms generated by that software, the lawyer remains professionally respon-
sible for the competent representation of the client including the appropriate
determination of the legal services needed to achieve the client’s objectives and
the quality of any work product that is used in the representation of the client.
Rule 1.1 and Rule 1.2. If the lawyer determines that a form or pleading gener-
ated by the company’s software is not appropriate for a particular client, the
lawyer must competently prepare the appropriate form or pleading and, if
additional information from the client is required, the lawyer must communi-
cate with the client to obtain the information.

Confidential Information

The confidentiality of the communications between the client and the
lawyer, including email communications using the company’s website or soft-
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ware, must be assured or, in the alternative, informed consent of the client to
the sharing of its communications with the company must be obtained, in
advance, after disclosure of the risks of such disclosure. Rule 1.6. The risk that
the attorney-client privilege for those communications may be forfeited must
be specifically disclosed to the client to obtain informed consent.

Fee Sharing with Nonlawyer

Independent, professional judgment is maintained, in part, by the prohibi-
tion on sharing legal fees with a nonlawyer found in Rule 5.4(a). The prohibi-
tion helps to avoid nonlawyer interference with the exercise of a lawyer’s pro-
fessional judgment, ensures that the total fee paid by the client is not unreason-
ably high, and discourages the nonlawyer from engaging in improper solicita-
tion of business for the lawyer. See 2010 FEO 4. If a network lawyer must pay
the company an “administrative fee” for every legal service the lawyer provides
to the client regardless of the administrative or litigation support services pro-
vided by the company, the arrangement violates the rule. Any payment to the
company for administrative and litigation support services, including payment
for access to the company?s litigation support software, must be reasonable in
light of the services provided. See Rule 1.5(a).

Advertising and Solicitation

The information that a participating lawyer provides to the company for
distribution to prospective clients must be accurate. Rule 7.1(a) (prohibiting
false or misleading communications about the lawyer or the lawyer’s services).
If false or misleading statements about the lawyer or his services are subse-
quently made by the company on its website or in other advertising for the
company’s services, the lawyer must demand that the statements be corrected
or deleted. See RPC 241 (lawyer who participates in a joint advertising venture
or a legal directory is professionally responsible for content of the advertise-
ment even if written or prepared by another). If this does not occur, the lawyer
must withdraw from the network.

Rule 7.2(b) prohibits a lawyer from giving anything of value to a person for
recommending a lawyer’s services except a lawyer may pay the reasonable cost
of advertising. Therefore, participation as a network lawyer is prohibited if pay-
ments are made to the company for referrals. However, if the payments are for
litigation support or administrative services provided to the client or to the
lawyer to assist in the rendering of the legal services to the client, and the charge
for those services is reasonable in light of the service received, the payments do
not violate the rule.

Rule 7.3(a) prohibits a lawyer from engaging in in-person, telephone, or
real-time electronic solicitation (collectively, in-person solicitation) for profes-
sional employment when a significant motive for such conduct is the lawyer’s
pecuniary gain unless the lawyer has a prior professional relationship with the
potential client (there are other exceptions not relevant to this inquiry). A lawyer
may not do through an agent that which he is prohibited from doing by the
Rules of Professional Conduct. Rule 8.4(a). Therefore, if the company engages
in in-person solicitation of potential clients that do not have a prior professional
relationship with a network lawyer or law firm, and the company’s motive for
doing so is to solicit clients for legal services to be provided by a network lawyer
or law firm, participation in the network arrangement is prohibited.

Written Agreement

Although this opinion does not require a lawyer to have a written agree-
ment with the company, a written agreement addressing the conditions set
forth above is strongly recommended. The lawyer may not rely upon a written
agreement alone, however, but must monitor the practices of the company on
a continuing basis and discontinue the relationship if the lawyer cannot insure
compliance with the conditions set forth above.

Inquiry #2:

A participating network lawyer enters into an exclusive arrangement with
the company whereby no other network lawyer will provide legal services to
participating clients in a designated territory or jurisdiction. This means that a
prospective client with a legal matter in this territory or jurisdiction will be
automatically referred to the lawyer with the exclusive arrangement.

May a lawyer enter into such an agreement?

Opinion #2:
No, this is essentially a for-profit lawyer referral service, which is prohibited
by Rule 7.2(d). See also Opinion #1.

Inquiry #3:

After the company enters into a network agreement with a lawyer for a par-
ticular territory or jurisdiction, all lawyers who subsequently apply to become
network lawyers for the same territory or jurisdiction are charged substantially
higher fees. This has the effect of discouraging other lawyers from seeking to
become network lawyers for the same territory or jurisdiction and will poten-
tially create de facto exclusive territories or jurisdictions.

May a lawyer enter an agreement with the company under these circum-
stances?

Opinion #3:
No. See Opinion #2.

Inquiry #4:

The network agreement specifies that any information submitted by a
client using the company’s website shall become the exclusive property of the
company.

May a lawyer enter into an agreement with such a provision?

Opinion #4:

No. A lawyer cannot agree that his or her confidential communications
with a client will become the property of a third party. Such an agreement will
interfere not only with the lawyer’s duty to protect confidential client commu-
nications from unauthorized disclosure, but also with other duties including,
but not limited to, the duty of competent representation, the recordkeeping
duty for trust account funds, and the duty to avoid future conflicts of interest.
See Rules 1.1, 1.6, 1.9, and 1.15-3.

Inquiry #5:

The network agreement contains a provision that restricts the lawyer from
soliciting any “customer” of the company for the purpose of providing services
that compete with the services of the company.

May a lawyer enter into a network agreement with such a provision?

Opinion #5:

No, unless the agreement specifies that the lawyer is not agreeing to restrict
his or her right to practice law in violation of Rule 5.6. Presumably, the com-
pany does not provide legal services because it is prohibited by law from doing
s0. See Opinion #1 above. The provision in the licensing agreement must spec-
ify the non-legal services provided by the company to which the non-compete
would apply.

Inquiry #6:

The network agreement requires the lawyer to provide the company with
his or her client list.

May a lawyer enter into a network agreement with such a provision?

Opinion #6:

No. This would only be permissible if the lawyer obtained the informed con-
sent of every client whose name will be disclosed to the company. Rule 1.6(a). To
obtain informed consent, the lawyer must inform each client of the likelihood
that the disclosure would result in a business solicitation from the company.

Inquiry #7:

In the past, lack of sufficient oversight of the ABC employees responsible
for preparing affidavits for use by network firms in foreclosure proceedings lead
to instances of “robo-signing” in which an ABC employee signed a foreclosure
affidavit without conducting a review of the client’s file on the matter or pos-
sessing the knowledge to which the employee attested in the affidavit. Such
affidavits were executed in a manner contrary to the notary’s acknowledgement
and verification of the documents.? The affidavits were then forwarded to the
lawyer for use in the foreclosure proceedings.

What is a network lawyer’s duty relative to the documents and pleadings
provided by ABC?

Opinion #7:

This inquiry demonstrates the potential problems that can result from inter-
ference in the autonomy and independent professional judgment of a lawyer by
a third party. A lawyer should not participate in the network or a similar service
that includes support from a third party if the lawyer’s ability to communicate
with the client is so restricted that the lawyer cannot determine whether the doc-
uments and information he receives via the third party are reliable.
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If a network lawyer obtains a document, such as an affidavit, from ABC for
use in the representation of a client and the lawyer knows or reasonably should
know that ABC has engaged in preparation of erroneous, false, or seemingly
false documents or affidavits in similar matters in the past, the lawyer may not
use the documents until he has assured himself, through review of the client’s
own files or direct communication with the client, that the documents are reli-
able. See Rule 5.4(c). Particularly with regard to sworn statements, a lawyer’s
duty of candor requires the lawyer to avoid offering false evidence. See Rule
3.3(a)(3). Nevertheless, if a client or an agent of the client is not otherwise
known to be unreliable or to provide erroneous or false information, a lawyer
may rely upon information provided to her to represent the client.

Endnote

1. Such conduct is the subject of the National Mortgage Settlement. nationalmortgageset-
tlement.com.
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Use of Nonlawyer Field Representatives to Obtain Representation Contracts

Opinion rules that a law firm may send a nonlawyer field representative to meet
with a prospective client and obtain a representation contract if a lawyer at the firm
has reviewed sufficient information from the prospective client to determine that an
offer of representation is appropriate.

Inquiry #1:

ABC law firm employs a large staff of nonlawyers, including paralegals,
assistants, and others. Among the nonlawyer staff are employees called “field
representatives.” When a prospective client contacts ABC, the firm sends a field
representative to the prospective client’s home or other location chosen by the
prospective client. The field representative provides information about the firm
in an effort to convince the prospective client to choose firm ABC for repre-
sentation. If the prospective client agrees, the field representative provides a
representation contract and obtains the client’s signature on the contract. The
field representation also obtains information from the prospective client con-
cerning the representation.

No lawyer with the firm consults with the prospective client before the field
representative meets with the person. No lawyer with the firm reviews the infor-
mation obtained by the field representative before the field representative obtains
the client’s signature on the representation contract. Is ABC’s use of field repre-
sentatives in this manner permissible under the Rules of Professional Conduct?

Opinion #1:

No. A law firm may not send a nonlawyer field representative to meet with
a prospective client and obtain a representation contract when no lawyer with
the firm has reviewed the prospective client’s relevant facts and circumstances
to make an initial determination that an offer of legal services is appropriate.

Inquiry #2:

If a lawyer at the firm has reviewed sufficient information from the prospec-
tive client to determine that an offer of representation is appropriate, may a
firm employ a field representative to meet with the prospective client and
obtain a representation contract?

Opinion #2:

The Ethics Committee has previously determined that a lawyer may dele-
gate certain tasks to nonlawyer assistants. See, e.g., RPC 70, RPC 216, 99 FEO
6, 2002 FEO 9. Pursuant to RPC 216, when a lawyer delegates a task to a non-
lawyer, the lawyer has a duty under the Rules of Professional Conduct to take
reasonable steps to ascertain that the nonlawyer assistant is competent; to pro-
vide the nonlawyer assistant with appropriate supervision and instruction; and
to continue to use the lawyer's own independent professional judgment, com-
petence, and personal knowledge in the representation of the client. See also
Rule 1.1, Rule 5.3, Rule 5.5.

In 2002 FEO 9 the Ethics Committee specifically determined that a non-
lawyer may oversee the execution of real estate closing documents and the dis-
bursement of the proceeds even though the lawyer is not physically present at
the closing. 2002 FEO 9 states that, in any situation where a lawyer delegates
a task to a nonlawyer assistant, the lawyer must determine that delegation is
appropriate after having evaluated the complexity of the transaction, the degree

of difficulty of the task, the training and ability of the nonlawyer, the client's
sophistication and expectations, and the course of dealing with the client. The
opinion holds that the lawyer is still responsible for providing competent rep-
resentation and adequate supervision of the nonlawyer.

Similarly, under certain circumstances, a nonlawyer field representative
may oversee the execution of a representation contract. The firm lawyer must
consider the factors set out in 2002 FEO 9 and determine whether such dele-
gation is appropriate.

The lawyer must also take precautions to avoid assisting the unauthorized
practice of law. See Rule 5.5(d). The lawyer must instruct the field representa-
tive to disclose to the prospective client that he is not a lawyer and that he can-
not answer any legal question. The lawyer must also admonish the field repre-
sentative not to provide legal advice and to contact the lawyer should a legal
question arise. Likewise, the lawyer must be available by some means to consult
with and answer any legal questions the prospective client may have.
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Agreement for Division of Fees Entered Upon Lawyer's Departure from Firm

Opinion rules that an agreement for a departing lawyer to pay his former firm
a percentage of any legal fee subsequently recovered from the continued representa-
tion of a contingent fee client by the departing lawyer does not violate Rule 5.6 if
the agreement was negotiated by the departing lawyer and the firm after the depart-
ing lawyer announced his departure from the firm and the specific percentage is a
reasonable resolution of the dispute over the division of future fees.

Inquiry:

Attorney B, an associate in Attorney As firm, resigned from the firm effec-
tive February 28, 2005. At the time of his resignation, Attorney B signed an
agreement with the firm. The agreement provided that Attorney B would take
all of the active client files for which the clients had indicated a desire for
Attorney B to continue to represent them. The agreement also contained the
following provision:

With respect to those files in which the client chooses Attorney B to con-

clude his or her active claim, upon recovery made by Attorney B on each

such file, Attorney B shall forward to Attorney A, at the time of disburse-
ment, 50% of the attorney’s fee collected on each settlement. This will
include medical payments fees as well. Attorney B will also pay to Attorney

A upon recovery the total amount of expenses due to Attorney A in accor-

dance with [a computer expense printout provided by Attorney A]. Finally,

Attorney B will forward to Attorney A a copy of the settlement sheet signed

by the client reflecting the disbursements on each such file. All settlements

negotiated by Attorney B through February 28, 2005, will be handled
through Attorney As trust account.

Client entered into an agreement for representation on a personal injury
claim with Attorney A's firm on December 16, 2004, while Attorney B was still
with the firm. When Attorney B left the firm in February 2005, Client chose
to continue to be represented by Attorney B. The case was concluded in May
2010, with a deputy commissioner’s award to Client.

There is currently an “attorney-attorney” fee arbitration between Attorney
A firm and Attorney B pending before the fee dispute committee of the local
judicial district bar. The distribution of the legal fee from the resolution of
Client’s worker’s compensation case is in dispute. The judicial district bars
bylaws relating to the arbitration of such disputes provides: “The committee
shall neither have nor exercise jurisdiction regarding disputes...which involve
services that may constitute a violation of The North Carolina State Bar Rules
of Professional Conduct, as now in effect or may be hereafter amended.” The
presiding arbitrator has requested an opinion from the North Carolina State
Bar on the following issue: Does the provision of the agreement quoted above
comply with the Rules of Professional Conduct?

Opinion:

Rule 5.6(a) prohibits a lawyer from participating in offering or making a
partnership, shareholders, operating, employment, or similar type of agree-
ment that restricts the right of a lawyer to practice after termination of the rela-
tionship except an agreement concerning benefits upon retirement. This pro-
hibition on restrictive covenants protects the freedom of clients to choose a
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lawyer and promotes lawyer mobility and professional autonomy. Rule 5.6,
cmt. [1].

2008 FEO 8 examined provisions in three employment agreements to deter-
mine whether the agreements complied with Rule 5.6. Although the opinion
ruled that all three agreements violated Rule 5.6, the opinion, nevertheless,
encouraged lawyers to enter into agreements that will help to resolve potential
disputes about the division of fees. While cautioning that “such agreements may
not be so financially onerous or punitive as to deter a withdrawing lawyer from
continuing to represent a client if the client chooses to be represented by the
lawyer after the lawyer’s departure from the firm,” the opinion held that a lawyer
may participate in the offering or making of an agreement that includes a provi-
sion for dividing legal fees received after a lawyer’s departure from a firm.

...provided the formula or procedure for dividing fees is, at the time the

agreement is made, reasonably calculated to compensate the firm for the

resources expended by the firm on the representation as of the date of the

lawyer’s departure and will not discourage a departing lawyer from taking a

case and thereby deny the client access to the lawyer of his choice.

Thus, the circumstances and timing of the execution of an agreement are
important to the analysis of whether the agreement runs afoul of Rule 5.6.

In the current inquiry, the agreement was negotiated and entered into after
Attorney B announced that he was leaving Attorney A’s firm. The agreement
was, apparently, part of a global settlement of all issues relative to Attorney B’
departure. It was not entered into as a condition of continued employment, as
were the agreements analyzed in 2008 FEO 8. It did not deter Attorney B from
leaving the firm or from continuing to represent clients who chose to follow him
to his new firm. In fact, the agreement specifically contemplated that Attorney
B would continue to represent those clients. In light of the various stages of his
cases at the time of his departure, a 50% split of the contingent fees to be earned
on the cases cannot be viewed as “onerous” or “punitive.” Such a division of fees
would favor Attorney B in some cases and disfavor him in others.

A division of fees based upon a fixed percentage that fairly allocates, over the
range of cases, the value of the time and work expended before and after a lawyer
leaves a firm is a reasonable means of achieving an efficient, equitable resolution
of the fee division issues between a departing lawyer and the firm. Provided the
lawyers deal fairly and honestly with each other without intimidation, threats,
or misrepresentation, this type of agreement should be encouraged.

The provision of the agreement addressing costs advanced is consistent
with 2008 FEO 8, which provides that the agreement “may require the depart-
ing lawyer to protect the firm's interest in receiving reimbursement for costs
advanced from any final settlement or judgment received by the client.”

Rule 1.5(e) requires a client’s written consent to the division of a fee
between lawyers who are not in the same firm. This rule, however, does not
apply to the current situation because the fee agreement with the client preced-
ed Attorney B’s departure from the firm. Rule 1.5, cmt. [9].
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Duty to Safekeep Client Files upon Suspension, Disbarment, Disappearance,
or Death of Firm Lawyer

Opinion rules that the partners and managerial lawyers remaining in a firm
are responsible for the safekeeping and proper disposition of both the active and
closed files of a suspended, disbarred, missing, or deceased member of the firm.

Inquiry #1:

The law firm A & B, PA, was formed as a professional corporation in 1992.
Lawyer A and Lawyer B were the initial shareholders in the firm. In 1993,
Lawyer C joined the firm and became a shareholder. The professional corpo-
ration’s articles of incorporation were amended to change the professional cor-
poration’s name to A, B & C, PA.

In 1998 Lawyer C closed a real estate transaction for a client of the firm.
The file was placed among the firm's inventory of client files.

In 2008 Lawyer A and Lawyer B learned that Lawyer C had committed
numerous embezzlements from the firm's trust account in a cumulative
amount exceeding $1,000,000. Lawyer C (hereinafter, “C”) was ousted from
the firm and was subsequently disbarred. The firm’s articles of incorporation
were amended to change the professional corporation’s name back to A & B,

PA. When C was ousted from the firm, Lawyer A and Lawyer B reviewed the
files for the clients of the firm whose legal services had been provided by C.
When their review was completed, Lawyer A and Lawyer B instructed or
allowed C to take possession of those client files. Since 2008, paper client files
have been in a storage facility to which C’s lawyer has the key, and electronic
client files, to the extent that there were any, have been stored in a password-
protected manner by C’s lawyer.

The client whose transaction was closed by C in 1998 is now seeking her
file, which is believed to be in the storage facility. C is in prison. C’s lawyer can-
not access the storage facility due to physical infirmity. However, C’s lawyer is
willing to give Lawyer A and Lawyer B the key to the storage facility, and to
authorize them to access and retrieve the client files. Lawyer A and Lawyer B
assert that they are not obligated to help the client obtain her file.

When a lawyer leaves a firm and is subsequently disbarred, what is the pro-
fessional responsibility of the lawyers remaining with the firm relative to the
safekeeping and proper disposition of the files of the clients of the disharred
lawyer?

Opinion #1:

The remaining lawyers in the firm are responsible for the safekeeping and
proper disposition of both the active and closed files of the disbarred lawyer in
their custody. As used in this opinion, “files” applies to both electronic and
paper files unless otherwise indicated. Because of the risk of loss, closed files
may not be relinquished to a disharred lawyer who is no longer subject to the
regulation of the North Carolina State Bar and no longer required to comply
with the Rules of Professional Conduct.

Rule 1.15 requires a lawyer to preserve client property, including informa-
tion in a client’ file such as client documents and lawyer work product, from
risk of loss due to destruction, degradation, or disappearance. See also RPC 209
(noting the “general fiduciary duty to safeguard the property of a client”); RPC
234 (requiring the storage of a client’s original documents with legal signifi-
cance in a safe place or their return to the client); 98 FEO 15 (requiring exer-
cise of lawyer’s “due care” when selecting depository bank for trust account);
and 2011 FEO 6 (allowing law firm to use “cloud computing” if reasonable
care is taken to protect the security of electronic client files).

If a lawyer practices in a law firm with other lawyers, the responsibility to
preserve a client’s property, including the client’s file, is not solely the responsi-
bility of the lawyer providing the legal services to the client. Rule 5.1(a) of the
Rules of Professional Conduct requires the partners in a law firm and all
lawyers with comparable managerial authority to make “reasonable efforts to
ensure that the firm...has in effect measures giving reasonable assurance that
all lawyers in the firm...conform to the Rules of Professional Conduct.”

The professional responsibilities of the partners and the lawyers with man-
agerial authority relative to the files of the firm are the same, regardless of
whether the lawyer has departed the firm because of suspension, disbarment,
disappearance, or death.! The lawyers are responsible for (1) ensuring that any
open client matter is promptly and properly transitioned to the lawyer of the
client’s choice, and (2) retaining possession of and safekeeping closed client files
of the departed lawyer until the requirements for disposition of closed files set
forth in RPC 209 can be fulfilled. See, .., RPC 48 (explaining duties upon
firm dissolution including continuity of service to clients and right of clients to
counsel of their choice).

All firms should recognize the possibility of suspension, disbarment, disap-
pearance, or death of a firm lawyer. Law firms should plan for and include in
their operating procedures a means or method to access and secure all client
files for which the firm would be responsible if such an event were to occur.

Inquiry #2:

Do Lawyer A and Lawyer B have a duty to help a former client of the firm
obtain the file relating to the legal services provided to her by C when C was a
member of the firm?

Opinion #2:

Yes, when the location of a file is known, the lawyers have a duty to take
reasonable measures to assist a client to obtain the file. See Opinion #1 and
RPC 209.
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Endnote

1. This opinion does not address the professional responsibilities of the firm lawyers when
a lawyer leaves the firm to practice elsewhere.
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Advertising Content on Gift or Promotional Items
Opinion rules that the advertising content displayed on certain gift or promo-
tional items does not have to include an office address.

Inquiry:

Lawyer would like to put her firm name on a non-state issued license plate
to be placed on the front of her automobile. The graphics on the license plate
would consist only of the firm name. No other content would appear on the
plate. Is Lawyer required to include an office address on the license plate?

Opinion:

No. Rule 7.2(c) provides that any advertisement for legal services must
include the “name and office address of at least one lawyer or law firm respon-
sible for [the advertisement’s] content.” The purpose of the rule is to facilitate
the identification and location of a responsible lawyer or firm in order to hold
that lawyer or firm accountable for the content of the advertisement. However,
we conclude that where a gift/promotional item displays only the name or logo
of the lawyer or law firm, and the items are used/disseminated by the lawyer or
law firm in a manner otherwise permissible under the Rules of Professional
Conduct, the gift/promotion item does not have to display an office address.

Examples of such items would include pens, pencils, hats, or coffee mugs
bearing the name or logo of a law firm or lawyer. A non-state issued license
plate displaying a law firm’s name is also exempt from the address requirement.
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Editor’s Note: See 2011 FEO 1 for additional guidance.

Lawyer as Witness

Opinion rules that whether a lawyer is a “necessary witness” and thereby dis-
qualified from acting as a client’s advocate at a trial is an issue left up to the discre-
tion of the tribunal.

Inquiry:

Based on allegations by A, Defendant B was arrested and charged with cruelty
to animals. B’ lawyer wrote to A and asked him to withdraw the charges. B’s
lawyer advised A that B had not harmed the animals and advised A that he could
be sued civilly for maliciously instituting charges against B without probable
cause. Eventually, B's motion for a directed verdict was granted in the matter.

Lawyer, on behalf of B, filed a malicious prosecution suit against A. The
pleadings contained an allegation that Lawyer had contacted A, assured A that
B had not harmed his animals, asked A to withdraw the charges, and advised
A that “persons who maliciously institute charges without probable cause could
be held liable for damages.” The pleading then alleges that A “maliciously
refused to contact the relevant law enforcement authorities to inform them of
the true facts.”

The trial court questions whether Lawyer had made himself a witness by
virtue of his inclusion of the above-referenced factual allegations.

Opinion:

Rule 3.7(a) provides that a lawyer shall not act as advocate at a trial in
which “the lawyer is likely to be a necessary witness” unless: (1) the testimony
relates to an uncontested issue; (2) the testimony relates to the nature and value
of legal services rendered in the case; or (3) disqualification of the lawyer would
work substantial hardship on the client.

A lawyer should be disqualified under Rule 3.7 only upon a showing of
“compelling circumstances.” State v. Schmitt, 102 P3d 856, 859 (Wash. Ct.
App. 2004). Disqualification is limited to situations where the lawyer’s testimo-
ny is “necessary.” It is generally agreed that when the anticipated testimony is
relevant, material, and unobtainable by other means, the lawyer’s testimony is
“necessary.” See Ann. Model Rules of Prof’l. Conduct (6th ed. 2007), p. 361
(citing cases).

The issue of whether a lawyer is a “necessary witness” and thereby disqual-

ified from acting as a client’s advocate at a trial is an issue best left to the dis-
cretion of the tribunal. Determining whether a lawyer is likely to be a necessary
witness “involves a consideration of the nature of the case, with emphasis on
the subject of the lawyer’s testimony, the weight the testimony might have in
resolving disputed issues, and the availability of other witnesses or documen-
tary evidence which might independently establish the relevant issues.”
Fognani v. Young, 115 P.3d 1268 (Colo. 2005).

2013 Formal Ethics Opinion 1
October 15, 2013

Release/Dismissal Agreement Offered by Prosecutor to Convicted Person

Opinion rules that, subject to conditions, a prosecutor may enter into an agree-
ment to consent to vacating a conviction upon the convicted person's release of civil
claims against the prosecutor, law enforcement authorities, or other public officials
or entities.

Inquiry:

Defendant was convicted of a crime in a North Carolina state court and
sentenced to the North Carolina prison system. Ten years later, the parties
learned of exculpatory evidence. Defendant, with the advice of two defense
counsel, signed a release that provided, in pertinent part, as follows:

[Defendant] for and in consideration of release from the North Carolina

Department of Corrections, do[es] hereby voluntarily agree without any

threat, coercion, or prosecutorial misconduct, that he will never...bring

legal action of any kind against the State of North Carolina, the County
of..., the..County Sheriff’s Department, Detective...of the...County

Sheriff’s Department, any and all members and employees of the...County

District Attorney’s Office.... This Release is given and executed with due

knowledge [and] cognizance of the Supreme Court’s recognition of the

validity and enforceability of Releases of this nature in the case of Town of

Newton v. Rumery, 480 US 386 (1987).

May a state or federal prosecutor prepare, offer, negotiate, or execute an
agreement (a “release/dismissal agreement”) that conditions the prosecutor’s
agreement not to object to or contest a motion for appropriate relief initiated
by the convicted person upon the convicted person’s agreement to release civil
claims against public officials or entities arising from the convicted person’s
arrest, prosecution, or imprisonment?

Opinion:

Yes, but the prosecutor must take great care not to transgress existing ethical
rules.

A per se ethical rule against prosecutors negotiating post-conviction
release/dismissal agreements® would effectively prohibit a defense lawyer from
offering on behalf of his or her client a waiver of potential civil claims to per-
suade a prosecutor to support the prisoner’s motion to vacate the conviction.
Some defense lawyers wish to have this option available when the extent to
which new exculpatory evidence casts doubt on the defendant’s guilt is debat-
able.

In negotiating such an agreement, however, a prosecutor must be mindful
of his or her ethical obligations. For instance, if recently discovered exculpatory
evidence shows that the prisoner was innocent of the charge(s) for which he is
currently incarcerated and he files a legally meritorious motion with the appro-
priate court to vacate his conviction, the prosecutor may not make his or her
consent to the motion contingent on the prisoner waiving potential civil claims
arising from his wrongful conviction. Rule 3.1 (“A lawyer shall not... defend a
proceeding...or...controvert an issue therein, unless there is a basis in law and
fact for doing so that is not frivolous...”). See also Rule 3.8, Special
Responsibilities of a Prosecutor, cmt. [1] (responsibility as minister of justice car-
ries with it specific obligations to see that defendant is accorded procedural jus-
tice and that guilt is decided upon sufficient evidence).

In the fact pattern giving rise to this inquiry, the prisoner was represent-
ed by counsel in the negotiation of the release-dismissal agreement. A pros-
ecutor should not negotiate such an agreement with an unrepresented pris-
oner unless the prisoner insists upon proceeding pro se. Cf. Rule 3.8(c)
(prosecutor shall not seek to obtain from an unrepresented accused a waiver
of important pretrial rights). Before negotiating such an agreement with a
pro se prisoner, judicial approval of the pro se representation should be
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obtained. Cf. Rule 3.8, cmt. [3].

Even if the ethical concerns identified above have been addressed, a prose-
cutor may only negotiate an agreement that includes a waiver of the prisoner’s
potential civil claims against the sovereign or public officials if the prosecutor
has the legal authority to represent the interests of the sovereign or those offi-
cials with respect to such civil claims. It would be unethical for the prosecutor
explicitly or implicitly to misrepresent the scope of the prosecutor’s authority
to negotiate with respect to such civil claims. Rule 4.1; Rule 8.4(c).

In communicating with the court regarding the prosecution’s position on
whether the conviction should be vacated, the prosecutor should disclose the
existence of any agreement conditioning the prosecutor’s position on the pris-
oner’s agreement to waive potential civil claims. Cf. RPC 152 (prosecutor must
ensure that all material terms of negotiated plea are disclosed in response to
direct questions).

Endnote

1. There is no general legal prohibition against a prosecutor negotiating or entering into a
“release-dismissal agreement” in the pre-conviction context. See Town of Newton v.
Rumery, 480 US 386, 395-97 (1987) (rejecting the assumption “that all-or even a sig-
nificant number—of release-dismissal agreements stem from prosecutors abandoning ‘the
independence of judgment required by [their] public trust™ and concluding that a per
se rule of invalidity of such agreements would fail to credit other relevant public interests
and improperly assume prosecutorial misconduct). See also Rodriguez v. Smithfield
Packing Co., 338 F.3d 348, 353-54 & n.3 (4th Cir. 2003) (applying Rumery to enforce
a release-dismissal agreement and noting that such agreements serve the legitimate public
interest of avoiding future litigation); and Senator v. Baltimore County, 917 F2d 1302,
1990 WL 173827 (4th Cir. 1990) (unpub.) (“the release agreement serves the public
interest”).
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Providing Incarcerated Defendant with Opportunity to Review Discovery
Materials

Opinion rules that if, after providing an incarcerated criminal client with a
summary/explanation of the discovery materials in the clients file, the client requests
access to any of the discovery materials, the lawyer must afford the client the oppor-
tunity to meaningfully review relevant discovery materials unless certain conditions
exist.

Inquiry #1:

Lawyer represents Defendant in a criminal case. The state has provided
Lawyer with discovery as PDF files. The state has also given Lawyer DVDs
containing copies of the video recordings of interrogations of Defendant and a
codefendant; surveillance videotapes; and audio recordings of calls made by
Defendant and the codefendant from the jail.

Lawyer reviewed the discovery and provided Defendant with a summary of
the evidence. Defendant demands that he be provided a copy of the entire
1,200 pages of discovery and be allowed to view/listen to the 17 hours of video
and audio recordings.

Does Lawyer have an ethical duty to comply with the client’s demand?

Opinion #1:

As a matter of professional responsibility, Rule 1.4 requires a lawyer to
“keep a client reasonably informed about the status of a matter” and “promptly
comply with reasonable requests for information.” As stated in comment [5] to
Rule 1.4:

The client should have sufficient information to participate intelligently in
decisions concerning the objectives of the representation and the means by
which they are to be pursued...The guiding principle is that the lawyer
should fulfill reasonable client expectations for information consistent with
the duty to act in the client's best interests, and the client's overall require-
ments as to the character of representation.

The duties set out in Rule 1.4 are similar to those found in ABA Standards
for Criminal Justice, Defense Functions, Standard 4-3.8 (3d ed. 1993) which
provides:

(a) Defense counsel should keep the client informed of the developments

in the case and the progress of preparing the defense and should promptly

comply with reasonable requests for information.

(b) Defense counsel should explain developments in the case to the extent

reasonably necessary to permit the client to make informed decisions

regarding the representation.

Under Rule 1.2(a)(1), the client in a criminal case has the authority to
decide, “after consultation with the lawyer, as to a plea to be entered, whether
to waive a jury trial, and whether the client will testify.” During the course of
the representation, a criminal defense lawyer complies with the requirements
of Rule 1.4 to keep a client “reasonably informed” by providing the client with
sufficient information to make informed decisions about these important
issues. This obligation is fulfilled by providing the client with a summary of the
discovery materials and consulting with the client as to the relevance of the
materials to the client’s case. If the lawyer has provided the client with a sum-
mary/explanation of the discovery materials and the client, nonetheless,
requests copies of or asks to review any of the file materials, the duty to comply
with reasonable requests for information requires the lawyer to afford the client
the opportunity to meaningfully review relevant discovery material unless one
or more of the following conditions exist: (1) the lawyer believes it is in the best
interest of the client’s legal defense to deny the request; (2) a protective order
or court rule limiting the discovery materials that may be shown to the defen-
dant or taken to a jail or prison is in effect; (3) such review is prohibited by the
specific terms of a discovery agreement! between the prosecution and the
defense lawyer; (4) because of circumstances beyond the defense counsel’s con-
trol, such review is not feasible in light of the volume of discovery materials and
the time remaining before trial or before a decision must be made by the client
on a plea offer; or (5) disclosure of the discovery materials will endanger the
safety or welfare of the client or others.

In determining what discovery materials are relevant, and what disclosure
is in the best interest of the client’s legal defense, the lawyer must exercise his
or her independent professional judgment in the context of the decisions that
the defendant must make about what plea to enter, whether to waive jury trial,
and whether to testify. See Rule 1.2(a)(1). As noted above: “The guiding prin-
ciple is that the lawyer should fulfill reasonable client expectations for informa-
tion consistent with the duty to act in the client's best interests, and the client’s
overall requirements as to the character of representation.” Rule 1.4, cmt. [5].
However, as stated in comment [7] to Rule 1.4, a lawyer “may not withhold
information to serve the lawyer’s own interest or convenience or the interest or
convenience of another person.” Therefore, the lawyer may not deny the
request due to issues of expense or inconvenience.

Regardless of whether the lawyer determines that the client should have an
opportunity to review some or all of the discovery materials, the lawyer is not
required to provide the client with a physical copy of the discovery materials
during the course of the representation.

Inquiry #2:

If Lawyer provides Defendant with a copy of, or access to, discovery mate-
rials, may Lawyer redact or otherwise remove private information of a third
person, such as the address of a witness or pictures of an alleged rape victim?

Opinion #2:

The lawyer may redact or otherwise remove information that the lawyer
determines, in his professional judgment, should not be disclosed to the client,
including information that would endanger the safety and welfare of the client
or is subject to a protective order, court rule, or agreement prohibiting disclo-
sure. See Rule 1.4, cmt. [7].

Endnote

1. Discovery agreements between the prosecution and the defense may present other ethical
concerns not addressed in this opinion.
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Safekeeping Funds Collected from Client to Pay Expenses

Opinion examines a lawyer’s responsibilities when charging and collecting from
a client for the expenses of representation.

Inquiry #1:

Attorney hires a court reporter to take a deposition in Client’s case. The
court reporter transcribes the deposition and delivers the transcript and an
invoice to Attorney. Attorney bills Client for the court reporter’s services in the
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amount shown on the invoice. Client gives Attorney the funds to pay the court
reporter’s invoice. Attorney has not previously paid the court reporter.

May Attorney deposit the funds from Client into Attorney’s operating
account and write a check on the operating account to pay the court reporter?

Opinion #1:

No. The funds collected from Client were collected for the purpose of pay-
ing a third party in connection with the performance of legal services and are,
therefore, “entrusted funds.” Entrusted funds are funds belonging to someone
other than the lawyer which are in the lawyer’s possession or control in connec-
tion with the performance of legal services or professional fiduciary services.
Rule 1.15-1(d). Entrusted funds must be maintained separately from the prop-
erty of Attorney and deposited in Attorney’s trust account in accordance with
Rule 1.15-2(b).

Attorney may direct Client to write a check for the court reporter’s fee
payable directly to the court reporter. Attorney would then forward the check
to the court reporter without depositing the check in Attorney’s trust account.
Rule 1.15 does not prohibit a lawyer who receives a check belonging wholly to
a third party from delivering the check to the appropriate recipient without
first depositing the check in the lawyer’s trust account. Rule 1.15, cmt. [5].

Inquiry #2:
Would the answer to Inquiry #1 change if Attorney considers payment of
a court reporter to be the lawyer’s obligation?

Opinion #2:

No. It does not matter who has the obligation to pay the court reporter. If
a lawyer receives funds from a client for the purpose of paying a third party, the
funds are entrusted funds and must be maintained separately from the property
of the lawyer in a trust account.

Inquiry #3:

Would the answer to Inquiry #1 change if Attorney is contractually obli-
gated to pay the court reporter’s fee regardless of whether Client pays Attorney
for this expense?

Opinion #3:

No. Attorney’s contractual obligations do not change the fact that Attorney
is receiving entrusted funds from a client for the specific purpose of paying a
third party.

Inquiry #4:

Would the answer to Inquiry #1 change if Attorney has already paid the
court reporter from either his operating account or personal funds prior to
receipt of Client’s funds?

Opinion #4:

Yes. Attorney has advanced the funds to pay the expenses of representation
and Attorney is entitled to reimbursement from the client. Rule 1.8, cmt. [10].
The money paid by Client is not entrusted to Attorney but is owed to him. To
avoid commingling client funds with the lawyer’s funds as required by Rule
1.15-2(f), Attorney must deposit Client’s payment into his operating or per-
sonal account.

Inquiry #5:

In the field of patent law, the services of patent lawyers or agents in foreign
countries (“foreign agents”) are sometimes required in the course of applying
for international patents for US clients. On behalf of Client, Patent Attorney
arranges for foreign agent services. The foreign agent performs the required
services and sends an invoice to Patent Attorney. Patent Attorney bills Client
for the foreign agent’s services in the amount shown on the invoice. Client
sends Patent Attorney the funds to pay the foreign agent’s invoice. Patent
Attorney has not previously paid the foreign agent.

Do the answers to Inquiries #1-4 change if the funds at issue are funds
received from the client to pay for the services of a foreign agent?

Opinion #5:
No.

Inquiry #6
Patent Attorney and a foreign agent routinely provide services to clients of
the other lawyer upon request. The foreign agent and Patent Attorney invoice

each other per client matter. The foreign agent and Patent Attorney also have
a practice of arranging offsets, such that the total amount due to the foreign
agent is reduced by the amount due to Patent Attorney.

When Patent Attorney receives an invoice from the foreign agent for serv-
ices performed by the foreign agent for one of Patent Attorney’s clients, Patent
Attorney invoices the client for the amount due for the foreign agent’s fee and
collects the funds from the client.

Do these additional facts change the answer to Inquiry #5?

Opinion #6:
No.

Inquiry #7:

Under the facts in Inquiry #6, Patent Attorney collects the funds from the
client for the foreign agent’s fee but does not use that money to pay the foreign
agent’s fee. Instead Attorney settles the obligation to the foreign agent through
offsets or, if no offset agreement can be reached, by payment from Patent
Attorney.

Is this permissible?

Opinion #7:

No. If a lawyer collects money from a client for a specific purpose, the
lawyer must either (1) use the money received from the client to make the pay-
ment for which the money was collected, (2) return the funds to the client, or
(3) obtain the client’s consent to hold the funds in trust until earned by provi-
sion of legal services or used to pay other expenses. Rule 1.15-2.

Inquiry #8:
Under the facts in Inquiry #6, is it permissible for Patent Attorney to offset
a client expense with a fee due to Patent Attorney in an unrelated matter?

Opinion #8:

Yes, provided Attorney provides Client with a full accounting and explana-
tion of the cost of the foreign agent’s services, the offsets applied to the foreign
agent’s invoice, and the amount still owed to the foreign agent or owed to
Attorney by Client. If a lawyer invoices a client for a specific amount to pay a
designated expense, the lawyer must use the money received from the client to
pay that expense, return the funds to the client, or obtain the client’s consent
to deposit the funds in the trust account. See Opinion #7. If an expense was
already paid by the lawyer through offsets or the advancing of the lawyer’s
funds, the lawyer may use the money received from the client to reimburse the
lawyer. See Opinion #4. However, offset agreements may never be used by a
lawyer to earn a profit on the expenses of representation. See Rule 1.5(a)(pro-
hibiting the charging or collecting of an excess amount for expenses).

Inquiry #9
Would the answers to Inquiries #6-8 change if Patent Attorney considers
the obligation to pay a foreign agent to be the lawyer’s obligation?

Opinion #9:
No.

Inquiry #10:

Would the answers to Inquiries #6-8 change if Patent Attorney is contrac-
tually obligated to pay for the services of the foreign agent regardless of whether
Client pays Patent Attorney for those services?

Opinion #10:
No.

Inquiry #11:

Client pays Patent Attorney for the foreign agent’s fee after the foreign
agent has performed services and invoiced Patent Attorney. Client terminates
Patent Attorney’s representation and retains Patent Attorney #2. At the time of
termination, Patent Attorney has not paid the foreign agent or used offsets to
satisfy the obligation to the foreign agent. The foreign agent invoices Patent
Attorney #2 for the services provided in Client’s matter. Do these additional
facts or the potential for this to occur change the answers to Inquiries #5-10?

Opinion #11:

No. Patent Attorney must maintain Client’s entrusted funds in Patent
Attorney’s trust account until returned to Client or until receipt of instructions
for disposition from Client or Client’s new lawyer. If Client or Patent Attorney
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#2 instructs Patent Attorney to pay the foreign agent, Patent Attorney must do
so promptly. See Rule 1.5-2(m). Similarly, if instructed to do so, Patent
Attorney must transfer Client’s funds to Patent Attorney #2 for deposit in
Patent Attorney #2's trust account where they will be available to pay the for-
eign agent.
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Editor's note: This opinion supplements and clarifies 2006 FEO 3.

Representation in Purchase of Foreclosed Property

Opinion examines the ethical duties of a lawyer representing both the buyer and
the seller on the purchase of a foreclosure property and the lawyer’s duties when the
representation is limited to the seller.

Inquiry #1:

Bank A foreclosed its deed of trust on real property and was the highest bid-
der at the sale. Bank A listed the property for sale. Buyer entered into a contract
to purchase the property.

An addendum to the Offer to Purchase and Contract (“Contract”) signed
by the parties states that the closing shall be held in Seller’s lawyer’s office by a
date certain and that Seller, Bank A, “shall only pay those closing costs and fees
associated with the transfer of the Property that local custom or practice clearly
allocates to Seller ... and the Buyer shall pay all remaining fees and costs.” Bank
B is providing financing for the transaction.

Seller chose Law Firm X to close the residential real estate transaction. Law
Firm X did not participate in the foreclosure of the property prior to the sale;
however, Law Firm X regularly does closings for properties sold by Bank A.

Law Firm X proposes to send Buyer a letter advising Buyer that it has been
chosen as settlement agent and advising Buyer that it will be representing both
parties in the transaction. Law Firm X will charge Buyer $425 for the closing.

May Lawyer at Law Firm X participate in the joint representation of Buyer
and Seller as contemplated by the Contract?

Opinion #1:

If a lawyer is named as the closing agent for a residential real estate transac-
tion pursuant to an agreement such as the one set out above, the lawyer has a
duty to ensure that he can comply with Rule 1.7 prior to accepting joint rep-
resentation of the buyer and seller. When contemplating joint representation,
a lawyer must consider whether the interests of the parties will be adequately
protected if they are permitted to give their informed consent to the represen-
tation, and whether an independent lawyer would advise the parties to consent
to the conflict of interest. Representation is prohibited if the lawyer cannot rea-
sonably conclude that he will be able to provide competent and diligent repre-
sentation to all clients. See Rule 1.7, cmt. [15]. As stated in comment [29] to
Rule 1.7, the representation of multiple clients “is improper when it is unlikely
that impartiality can be maintained.”

The Ethics Committee has previously concluded that, under certain cir-
cumstances, it may be acceptable for a lawyer to represent the borrower, the
lender, and the seller in the closing of a residential real estate transaction. Sge,
e.g., CPR 100, RPC 210. Joint representation may be permissible in a residen-
tial real estate closing because, in the usual transaction, the contract to purchase
is entered into by the buyer and seller prior to the engagement of a lawyer.
Therefore, the lawyer has no obligation to bargain for either party. Similarly,
the buyer and the lender have agreed to the basic terms of the mortgage loan
prior to the engagement of the closing lawyer. However, in CPR 100, the
Ethics Committee specifically stated that:

[a] lawyer having a continuing professional relationship with any party to
the usual residential transaction, whether the seller, the lender, or the bor-
rower, should be particularly alert to determine in his own mind whether
or not there is any obstacle to his loyal representation of other parties to the
transaction, and if he finds that there is, or if there is any doubt in his mind
about it, he should promptly decline to represent any other party to the
transaction.

In addition to the above determination, Rule 1.7 requires that the lawyer
obtain any affected client’s informed consent to the joint representation and to
confirm that consent in writing. Rule 1.7.

Comment [6] to Rule 1.0 (Terminology) provides that, to obtain

“informed consent,” a lawyer must “make reasonable efforts to ensure that the
client or other person possesses information reasonably adequate to make an
informed decision.” Comment [6] clarifies that, ordinarily, this will require: (1)
communication that includes a disclosure of the facts and circumstances giving
rise to the situation; (2) any explanation reasonably necessary to inform the
individual of the material advantages and disadvantages of the proposed course
of conduct; and (3) a discussion of the individual’s options and alternatives.

To obtain Buyer’s “informed” consent in the instant scenario, Lawyer must:
(1) explain the proposed scope of the lawyer's representation; (2) disclose
Lawyer’s prior relationship with Seller; (3) explain the advantages and risks of
common representation; and (4) discuss the options/alternatives Buyer has
under the Contract, such as hiring his own lawyer at his own expense. See Rule
1.0, 97 FEO 8, 2006 FEO 3.

If the above requirements are met, Lawyer may proceed with the common
representation. If Lawyer subsequently determines that he can no longer exer-
cise his independent professional judgment on behalf of both clients, he must
withdraw from the representation of both clients.

If Lawyer determines at the outset that the common representation will be
adverse to the interests of either Buyer or Seller, or that his judgment will be
impaired by loyalty to Seller, Lawyer may not represent both parties. Similarly,
if Buyer does not consent to the joint representation, Lawyer may not represent
both parties.

Inquiry #2:

Buyer notifies Lawyer at Law Firm X that he wants to have his own lawyer
represent him at the closing. Therefore, Law Firm X intends to limit its repre-
sentation to Seller. To clarify its role in the transaction, Lawyer sends Buyer an
Independently Represented Buyer Acknowledgement to sign agreeing that,
although Law Firm X was providing services necessary and incidental to effec-
tuating a settlement of the transaction, including providing an opinion of title
for the Buyer’s policy to the title insurance company chosen by and affiliated
with Bank A, there will be no attorney-client relationship between Law Firm
X and Buyer. Law Firm X informs Buyer that the charge for the closing will be
reduced to $325.

May Law Firm X limit its representation to Seller and charge Buyer $325
for closing the real estate transaction?

Opinion #2:

Upon notice that Buyer wants to have his own lawyer represent him at the
closing, Lawyer must first determine whether Buyer desires Law Firm X to con-
tinue to represent his interests in conjunction with his own lawyer. If Buyer
desires Law Firm X to continue to represent his interests in the closing, then
Law Firm X may continue to advise Buyer and the firm would not be required
to adjust its fee.

If Buyer does not consent to the joint representation, Lawyer may limit his
representation to Seller in the absence of a conflict of interest. Under the cir-
cumstances, it is incumbent upon Lawyer to clarify its role to Buyer. 2006
FEO 3 specifically holds that a lawyer may represent only the seller’s interests
in a transaction and provide services as a title and closing agent, as required by
the contract of sale. There must, however, be certain robust and thorough dis-
closures to the buyer.

Pursuant to 2006 FEO 3, Lawyer must “fully disclose to Buyer that Seller
is his sole client, he does not represent the interests of Buyer, the closing doc-
uments will be prepared consistent with the specifications in the contract to
purchase and, in the absence of such specifications, he will prepare the docu-
ments in a manner that will protect the interests of his client, Seller, and, there-
fore, Buyer may wish to obtain his own lawyer.” 2006 FEO 3.

If Lawyer limits his representation to Seller, Lawyer may not perform any
legal services for Buyer. At the conclusion of the representation, Lawyer needs
to consider the factors set out in Rule 1.5(a) and determine whether the fee of
$325 is clearly excessive for the services performed for Seller.

Whether the contract to purchase the property requires Buyer to pay
Lawyer’s fee for representation of Seller is a legal question outside the purview of
the Ethics Committee. However, a lawyer may be paid by a third party, includ-
ing an opposing party, provided the lawyer complies with Rule 1.8(f) and the
fee is not illegal or clearly excessive in violation of Rule 1.5(a). See RPC 196.

Similarly, Buyer’s authority to renegotiate the terms of the Contract per-
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taining to the selection of the closing lawyer, and/or the payment of the closing
costs and fees associated with the closing, are outside the purview of the Ethics
Committee.

Inquiry #3:
May Lawyer provide an opinion of title to the title insurance company for
Buyer’s title insurance policy under the circumstances described in Inquiry #2?

Opinion #3:

In representing Seller, Law Firm X may provide an opinion on title to the
title insurer sufficient and necessary to satisfy the requirements of the Contract
and facilitate completion of the transaction on behalf of Seller. See CPR 100,
RPC 210, 2006 FEO 3.

CPR 100 and RPC 210 provide that a lawyer who is representing the
buyer, the lender, and the seller (or any one or more of them) may provide the
title insurer with an opinion on title sufficient to issue a mortgagee title insur-
ance policy, when the premium is paid by the buyer. CPR 100 further recom-
mends that, because a buyer-borrower is usually inexperienced in the purchase
of real estate and the securing of loans thereon, “any lawyer involved in the
transaction, even though not representing the borrower, should be alert to
inform the borrower of the availability of an owner's title insurance policy
which is usually available to the borrower up to the amount of the loan at little
or no expense to the borrower, and assist the borrower in obtaining an owner's
title insurance policy.”
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Disclosure of Confidential Information to Lawyer Serving as Foreclosure
Trustee

Opinion rules that a lawyer/trustee must explain his role in a foreclosure pro-
ceeding to any unrepresented party that is an unsophisticated consumer of legal serv-
ices; if he fails to do so and that party discloses material confidential information,
the lawyer may not represent the other party in a subsequent, related adversarial
proceeding unless there is informed consent.

Inquiry:

Lender requests that Lawyer’s Firm serve as the substitute trustee under a
note and deed of trust to commence foreclosure proceedings based on an
alleged event of default. Borrower under the note and deed of trust is a limited
liability company. While Firm is acting as substitute trustee, Borrower’s mem-
ber-manager meets with Lawyer and explains to Lawyer why he believes
Borrower is not in default. Borrower is a small business and its member-man-
ager is inexperienced in matters requiring legal representation.

During the meeting with the member-manager, Lawyer did not explain the
role of the trustee or the trustee’s relationship to the borrower and lender in a
foreclosure. The member-manager informed Lawyer that Borrower’s theory is
that the note required the subject property to be cleaned and cleared, and
Borrower does not believe this condition was met. Borrower’s member-manag-
er shows Lawyer pictures and other documents supporting Borrower’s theory
of the case during this meeting.

The foreclosure proceeding is subsequently dismissed and superior court
litigation between Borrower and Lender ensues. A new substitute trustee is
appointed under the deed of trust. The primary issue in the lawsuit is the same
issue Lawyer and the member-manager of Borrower discussed at their meeting
while Firm was substitute trustee, i.e. whether Lender fulfilled its obligations
under the note to clean and clear the property.

Now that Firm is no longer the substitute trustee, may Lawyer represent
Lender in the lawsuit?

Opinion:

RPC 90 provides that a lawyer who as trustee initiated a foreclosure pro-
ceeding may resign as trustee after the foreclosure is contested and act as
lender’s counsel. The opinion notes that former service as a trustee does not
disqualify a lawyer from subsequently assuming a partisan role in regard to
foreclosure under a deed of trust or related litigation. See also RPC 64 (lawyer
who served as trustee may after foreclosure sue the former debtor on behalf of
the purchaser).

The facts of RPC 90 contemplate that the trustee resigns “when it becomes

apparent that the foreclosure will be contested.” In the instant matter, it
appears that Lawyer continued to participate as trustee in the foreclosure after
he knew that it was contested. Lawyer met with the member-manager of
Borrower and discussed Borrower’s theory as to the issue of default. Lawyer
obtained information from the member-manager specifically related to the
issue in controversy.

The responsibilities and limitations of a lawyer acting as trustee on a deed
of trust arise primarily from the lawyer's fiduciary duties as trustee as opposed
to any client-lawyer relationship. RPC 82. As a fiduciary, a lawyer/trustee has
a duty to act impartially as between the parties and to ensure that the foreclo-
sure is prosecuted in accordance with the law and the terms of the deed of trust.
See RPC 82. However, the trustee’s role may be unclear to an unsophisticated
consumer of legal services who is unrepresented in the foreclosure. This may
lead this party to make uncounseled disclosures to the lawyer/trustee on the
erroneous assumption that the lawyer represents the party and has a duty of
confidentiality to the party. Therefore, it is the lawyer/trustee’s duty to explain
the following to any party to a foreclosure that is unrepresented by counsel and
inexperienced in the employment of lawyers or the mechanics of a foreclosure
proceeding:

« the trustee’s role is to ensure that the correct procedures are impartially

followed in the prosecution of the foreclosure proceeding;

« the trustee does not represent either the lender or the borrower; and

» communications made by the lender or the borrower to the trustee will

not be held in confidence and may be used or disclosed in subsequent

actions between the lender and the borrower.

Lawyer failed to explain these limitations on the trustee’s role to the mem-
ber-manager of the LLC, which was unrepresented and apparently inexperi-
enced in the mechanics of a foreclosure proceeding. The member-manager rea-
sonably assumed that the disclosures he made to Lawyer would be held in con-
fidence. Because Lawyer, in his fiduciary capacity, encouraged or allowed
Borrower to confide in him without explaining the trustee’s role or warning
Borrower that the information could be disclosed or used, Lawyer may not
subsequently represent Lender in a subsequent substantially related matter if
the information Lawyer received from Borrower is material to the matter. Such
a practice would constitute conduct that is prejudicial to the administration of
justice. See Rule 8.4(d). However, Borrower’s informed consent, confirmed in
writing, would permit Lawyer to proceed with the representation. See Rule
1.7(b).

A lawyer/trustee may represent a lender against a borrower in a subsequent
proceeding if the lawyer resigns as trustee upon recognizing that the foreclosure
will be contested and the lawyer has not received information that may be used
to the disadvantage of Borrower in the subsequent matter.
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State Prosecutor Seeking Order for Arrest for Failure to Appear When
Defendant is Detained by ICE

Opinion rules that a state prosecutor does not violate the Rules of Professional
Conduct by asking the court to enter an order for arrest when a defendant detained
by ICE fails to appear in court on the defendants scheduled court date.

Inquiry #1:

A defendant is an undocumented alien who is arrested for a crime. He is
given a secured bond by the magistrate, placed in custody in the jail, and served
with a US Immigration and Customs Enforcement (ICE) detainer. The defen-
dant hires a bondsman to pay the secured bond and the bondsman does so.
ICE comes to the jail and takes the defendant into custody, transporting him
to a federal holding facility. The defendant’s court-appointed lawyer brings ver-
ification of the defendant’s detention by ICE to the prosecutor handling the
case. Later, the defendant’s lawyer appears in court on the defendant’s court
date and explains to the court that the defendant is in the custody of ICE. The
defense lawyer asks the state to have the defendant brought to trial, enter a vol-
untary dismissal, or dismiss the case with leave pursuant to N.C. Gen.
Stat.§15A-932.

The prosecutor asks the judge to call the defendant for failure to appear and
to issue an order for his arrest pursuant to N.C. Gen. Stat.§15A-305(b)(2)
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which provides that “[a]n order for arrest may be issued when:...[a] defendant
who has been arrested and released from custody pursuant to Article 26 of this
Chapter, Bail, fails to appear as required.”

The court enters a forfeiture of the bond pursuant to N.C. Gen. Stat.§15A-
544.3(a), which provides that when a defendant who was released upon execu-
tion of a bail bond fails to appear before the court as required, the court shall
enter a forfeiture for the amount of the bail bond in favor of the state and
against the defendant and the surety on the bail bond. Nevertheless, N.C. Gen.
Stat.815A-544.3(b)(9) provides that a forfeiture of a bail bond will be set aside
if, on or before the final judgment date, “satisfactory evidence is presented to
the court” that one of a number of listed “events” has occurred. That list
includes the following “event” at subparagraph (vii):

the defendant was incarcerated in a local, state, or federal detention center,

jail, or prison located anywhere within the borders of the United States at

the time of the failure to appear, and the district attorney for the county in
which the charges are pending was notified of the defendant's incarceration
while the defendant was still incarcerated and the defendant remains incar-
cerated for a period of 10 days following the district attorney's receipt of
notice, as evidenced by a copy of the written notice served on the district
attorney via hand delivery or certified mail and written documentation of
date upon which the defendant was released from incarceration, if the
defendant was released prior to the time the motion to set aside was filed.
N.C. Gen. Stat.§15A-544.3(b)(9); accord N.C. Gen. Stat.815A-544.5(b)(7).

If ICE decides to release the defendant from custody and there is an out-
standing order for his arrest from a North Carolina court, ICE will detain the
defendant until he can be released to the custody of the State.l See N.C. Gen.
Stat.815A-761.

Is the prosecutor’s conduct a violation of Rule 3.8 or any other Rule of
Professional Conduct?

Opinion #1:

No. Rule 3.8, on the special responsibilities of a prosecutor, prohibits a
prosecutor from prosecuting a charge that the prosecutor knows is not support-
ed by probable cause. The comment to the rule, moreover, emphasizes the
prosecutor’s duty to seek justice. However, there is no legal requirement that a
defendant’s failure to appear in court be willful. In the instant inquiry, the legal
requirements for requesting an order of arrest were satisfied and there was a
procedural reason for seeking the order of arrest. Therefore, although the pros-
ecutor knows that the defendant’s failure to appear is not willful, the prosecu-
tor’s exercise of his professional discretion within the requirements of the law
does not violate the Rules of Professional Conduct.

Inquiry #2:
Did the judge violate the Rules of Professional Conduct or the Code of
Judicial Conduct by issuing the order for arrest and forfeiting the bond?

Opinion #2:

Opining on the professional conduct of judicial officers is outside the
purview of the Ethics Committee. Therefore, no opinion will be offered in
response to this question.

Endnote

1. As a practical matter, however, a person who is detained by ICE is rarely released.
Deportation or federal incarceration is more likely.
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Sharing Fee from Tax Appeal with Nonlawyer

Opinion rules that a law firm may not share a fee from a tax appeal with a
nonlawyer tax representative unless such nonlawyer representatives are legally per-
mitted by the tax authorities to represent claimants and to be awarded fees for such
representation.

Inquiry:

A is a nonlawyer independent tax representative who has worked with
Company B in seeking to achieve a reduction in the county assessment of
Company B’s property for ad valorem taxes. Under A’ contract with Company
B, if A is successful in achieving a reduction in the assessment, he is entitled to
receive a percentage of Company B’s tax savings. It is assumed that A is limiting

his representation to activities that do not constitute the practice of law.

Pursuant to the contract with Company B, A is authorized to obtain coun-
sel provided it does not increase the amount Company B is required to pay for
representation.

A and Company B want to appeal to the North Carolina Property Tax
Commission seeking a reduction in the assessment. A licensed lawyer is
required to pursue the appeal.

With Company B’s consent, may A retain Lawyer to represent Company B
on the appeal and pay Lawyer a percentage of As share of any tax savings for
Company B? May Lawyer be paid out of A’s share on an hourly basis?

Opinion:

Rule 5.4(a) regulates the distribution of fees that, because of the prohibition
on the unauthorized practice of law, may only be earned by a lawyer. See 2005
FEO 6. The purpose of the prohibition, as noted in comment [1] to the rule,
is to protect the lawyer's professional independence of judgment from interfer-
ence from a nonlawyer. The prohibition also prevents solicitation of cases by
lawyers and discourages nonlawyers from engaging in the unauthorized prac-
tice of law. See 2003 FEO 10.

Unless nonlawyers are legally permitted to represent taxpayer/claimants before
any taxing authority, and to be awarded fees for such representation, the proposed
arrangement constitutes improper fee sharing in violation of Rule 5.4(a).

The instant scenario can be distinguished from those addressed previously
by the Ethics Committee in 2003 FEO 10 and 2005 FEO 6. The two prior
opinions apply to nonlawyer representatives of disability claimants before the
Social Security Administration (SSA). 2003 FEO 10 holds that a Social
Security lawyer may agree to compensate a nonlawyer representative for the
prior representation of a disability claimant before the SSA. 2005 FEO 6 pro-
vides that the compensation of a nonlawyer law firm employee who represents
Social Security disability claimants before the SSA may be based upon the
income generated by such representation. However, nonlawyers are legally per-
mitted to represent disability claimants before the SSA and to be awarded fees
for such representation. See 42 U.S.C. § 406. When generated by a nonlawyer
as authorized by law, such a fee cannot be designated a “legal fee” subject to the
limitations of Rule 5.4(a). See 2005 FEO 6.

Lawyer should negotiate his fee directly with Company B.
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Responding to the Mental Impairment of Firm Lawyer
Opinion analyzes the responsibilities of the partners and supervisory lawyers in
a firm when another firm lawyer has a mental impairment.

Introduction:

As the lawyers from the “Baby Boomer” generation advance in years, there
will be more instances of lawyers who suffer from mental impairment or
diminished capacity due to age. In addition, lawyers suffer from depression and
substance abuse at approximately twice the rate of the general population.
This opinion examines the obligations of lawyers in a firm who learn that
another firm lawyer suffers from a mental condition that impairs the lawyer’s
ability to practice law or has resulted in a violation of a Rule of Professional
Conduct. This opinion relies upon ABA Commission on Ethics and
Professional Responsibility, Formal Opinion 03-429 (2003) [hereinafter ABA
Formal Op. 03-429] for its approach to the issues raised by the mental impair-
ment of a lawyer in a firm. For further guidance, readers are encouraged to refer
to the ABA opinion.

Inquiry #1:

Attorney X has been practicing law successfully for over 40 years and is a
prominent lawyer in his community. In recent years, his ability to remember
has diminished and he has become confused on occasion. The other lawyers in
his firm are concerned that he may be suffering from the early stages of
Alzheimer’s disease or dementia.

What are the professional responsibilities? of the other lawyers in the firm?3

Opinion #1:
The partners® in the firm must make reasonable efforts to ensure that
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Attorney X does not violate the Rules of Professional Conduct.

Mental impairment may lead to inability to competently represent a client
as required by Rule 1.1, inability to complete tasks in a diligent manner as
required by Rule 1.3, and inability to communicate with clients about their
representation as required by Rule 1.4. Although a consequence of the lawyer’s
impairment, these are violations of the Rules of Professional Conduct nonethe-
less. As noted in ABA Formal Op. 03-429, “[ijmpaired lawyers have the same
obligations under the [Rules of Professional Conduct] as other lawyers. Simply
stated, mental impairment does not lessen a lawyer’s obligation to provide
clients with competent representation.” Under Rule 1.16(a)(2), a lawyer is pro-
hibited from representing a client and, where representation has commenced,
required to withdraw if “the lawyer's physical or mental condition materially
impairs the lawyer's ability to represent the client.” Unfortunately, an impaired
lawyer may not be aware or may deny that his impairment is negatively impact-
ing his ability to represent clients. ABA Formal Op. 03-429.

Rule 5.1(a) requires partners in a firm and all lawyers with comparable
managerial authority in the firm to “make reasonable efforts to ensure that the
firm or the organization has in effect measures giving reasonable assurance that
all lawyers in the firm or the organization conform to the Rules of Professional
Conduct.” Similarly, Rule 5.1(b) requires a lawyer having direct supervisory
authority over another lawyer to “make reasonable efforts to ensure that the
other lawyer conforms to the Rules of Professional Conduct.” Taken together,
these provisions require a managerial or supervisory lawyer who suspects or
knows that a lawyer is impaired to closely supervise® the conduct of the
impaired lawyer because of the risk that the impairment will result in violations
of the Rules.

When deciding what should be done in response to a lawyer’s apparent
mental impairment, it may be helpful to partners and supervising lawyers to
consult a mental health professional for advice about identifying mental
impairment and assistance for the impaired lawyer. Id. As observed in ABA
Formal Op. 03-429,

[t]he firm's paramount obligation is to take steps to protect the interest of

its clients. The first step may be to confront the impaired lawyer with the

facts of his impairment and insist upon steps to assure that clients are rep-
resented appropriately notwithstanding the lawyer’s impairment. Other
steps include forcefully urging the impaired lawyer to accept assistance to
prevent future violations or limiting the ability of the impaired lawyer to
handle legal matters or deal with clients.
Id. If the lawyer’s mental impairment can be accommodated by changing the
lawyer’s work environment or the type of work that the lawyer performs, such
steps also should be taken.® “Depending on the nature, severity, and perma-
nence (or likelihood of periodic recurrence) of the lawyer’s impairment, man-
agement of the firm has an obligation to supervise the legal services performed
by the lawyer and, in an appropriate case, prevent the lawyer from rendering
legal services to clients of the firm.” Id. Making a confidential report to the
State Bar’s Lawyer Assistance Program (LAP) (or to another lawyers assistance
program approved by the State Bar”) would also be an appropriate step. The
LAP can provide the impaired lawyer with confidential advice, referrals, and
other assistance.

Inquiry #2:

Attorney X’s mental capacity continues to diminish. Apparently as a conse-
quence of mental impairment, Attorney X failed to deliver client funds to the
office manager for deposit in the trust account. It is believed that he converted
the funds to his own use. In addition, Attorney X failed to complete discovery
for a number of clients although he declined assistance from the other lawyers
in the firm. Some clients may face court sanctions as a consequence. Although
Attorney X is engaging and articulate when he meets with clients, he no longer
seems able to prepare for litigation and, on more than one occasion, Attorney
X’s presentation in court was muddled, meandering, and confused.

What are the professional responsibilities of the other lawyers in the firm?

Opinion #2:

Attorney X has violated Rule 1.15 by failing to place entrusted funds in the
firm trust account. He has also violated Rule 1.1 and Rule 1.3 by providing
incompetent representation and by failing to act with reasonable promptness
in completing discovery. These are violations of the Rules of Professional

Conduct that may have to be reported to the State Bar or to the court. In addi-
tion, steps may have to be taken to provide additional ongoing supervision for
Attorney X or to change the circumstances or type of work that he performs to
avoid additional violations of his professional duties. The other lawyers in the
firm must also take steps to mitigate the adverse consequences of Attorney X's
past conduct including replacing client funds.

Rule 8.3(a) requires a lawyer "who knows that another lawyer has commit-
ted a violation of the Rules of Professional Conduct that raises a substantial
question as to that lawyer's honesty, trustworthiness, or fitness as a lawyer in
other respects [to] inform the North Carolina State Bar or the court having
jurisdiction over the matter." Only misconduct that raises a “substantial ques-
tion” as to the lawyer’s honesty, trustworthiness, or fitness must be reported. As
noted in the Comment,

[t]his Rule limits the reporting obligation to those offenses that a self-regu-

lating profession must vigorously endeavor to prevent. A measure of judg-

ment is, therefore, required in complying with the provisions of this Rule.

The term "substantial” refers to the seriousness of the possible offense and

not the quantum of evidence of which the lawyer is aware.

Rule 8.3, cmt. [4].

If an impaired lawyer’s misconduct is isolated and unlikely to recur because
the mental impairment has ended or is controlled by medication or treatment,
no report of incompetent or delinquent representation may be required. See
RPC 243 (an “isolated incident resulting from a momentary lapse of judg-
ment” does not raise a substantial question about honesty, trustworthiness, or
fitness). “Similarly, if the firm is able to eliminate the risk of future violations
of the duties of competence and diligence under the [Rules] through close
supervision of the lawyer’s work, it would not be required to report the
impaired lawyer’s violation.” ABA Formal Op. 03-429.

However, reporting is required if the misconduct is serious, such as the vio-
lation of the trust accounting rules described in this inquiry, or the lawyer
insists upon continuing to practice although his mental impairment has ren-
dered him unable to represent clients as required by the Rules of Professional
Conduct.8 In either situation, a report of misconduct may not be made if it
would require the disclosure of confidential client information in violation of
Rule 1.6, and the client does not consent to disclosure. See Rule 8.3(c).

Rule 1.4(b) requires a lawyer to “explain a matter to the extent reasonably
necessary to permit the client to make informed decisions regarding the repre-
sentation.” If the managing lawyers determine that the impaired lawyer cannot
provide competent and diligent representation and should be removed from a
client’s case, the situation must be explained to the client so that the client can
decide whether to agree to be represented by another lawyer in the firm or to
seek other legal counsel.

Rule 5.1(c) requires a partner or a lawyer with comparable managerial
authority or with supervisory authority over another lawyer to take reasonable
remedial action to avoid the consequences of the lawyer’s violation of the Rules.
Even if the impaired lawyer is removed from a representation, the firm lawyers
must make every effort to mitigate any adverse consequences of the impaired
lawyer’s prior representation of the client.

Inquiry #3:

If the firm partners determine that Attorney X has violated the Rules and
there is a duty to report under Rule 8.3, may they fulfill the duty by reporting
Attorney X to the State Bar’s Lawyer Assistance Program (LAP)?

Opinion #3:
No. 2003 Formal Ethics Opinion 2 addressed this issue in the context of
reporting opposing counsel as follows:
The report of misconduct should be made to the Grievance Committee of
the State Bar if a lawyer's impairment results in a violation of the Rules that
is sufficient to trigger the reporting requirement. The lawyer must be held
professionally accountable. See, e.g., Rule .0130(e) of the Rules on
Discipline and Disability of Attorneys, 27 N.C.A.C. 1B, Section .0100
(information regarding a member's alleged drug use will be referred to LAP;
information regarding the member's alleged additional misconduct will be
reported to the chair of the Grievance Committee).
Making a report to the State Bar, as required under Rule 8.3(a), does not
diminish the appropriateness of also making a confidential report to LAP.
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The Bar's disciplinary program and LAP often deal with the same lawyer
and are not mutually exclusive. The discipline program addresses conduct;
LAP addresses the underlying illness that may have caused the conduct.
Both programs, in the long run, protect the public interest.

Inquiry #4:

Attorney X announces his intent to leave the firm to set up his own solo
practice and to take all of his client files with him. The other lawyers in the firm
are concerned that, absent any supervision or assistance, Attorney X will be
unable to competently represent clients because of his mental impairment.

What are the duties of the remaining lawyers in the firm if Attorney X
leaves and sets up his own practice?

Opinion #4:

In addition to any duty to report, the remaining lawyers may have a duty
to any current client of Attorney X to ensure that the client has sufficient infor-
mation to make an informed decision about continuing to be represented by
Attorney X.

As noted in Opinion #2, Rule 1.4(b) requires a lawyer to “explain a matter
to the extent reasonably necessary to permit the client to make informed deci-
sions regarding the representation.” The clients of an impaired lawyer who
leaves a firm must decide whether to follow the departed lawyer to his new law
practice. To make an informed decision, the clients must be informed of “the
facts surrounding the withdrawal to the extent disclosure is reasonably neces-
sary for those clients to make an informed decision about the selection of coun-
sel.” ABA Formal Op. 03-429. There is no comparable duty to former clients
of the impaired lawyer as long as the firm avoids any action that might be inter-
preted as an endorsement of the services of the departed, impaired lawyer,
including sending a joint letter regarding the lawyer’s departure from the firm.

The remaining lawyers in the firm may conclude that, while under their
supervision and support, the impaired lawyer did not violate the Rules and,
therefore, there is no duty to report to the State Bar under Rule 8.3.
Nevertheless, subject to the duty of confidentiality to clients under Rule 1.6,
voluntarily reporting the impaired lawyer to LAP (or another lawyer assistance
program approved by the State Bar) would be appropriate. The impaired
lawyer will receive assistance and support from LAP and this may help to pre-
vent harm to the interests of the impaired lawyer’s clients.

Inquiry #5:

Associate lawyers and staff members are often the first to observe behavior
indicating that a lawyer has a mental impairment. If an associate lawyer or a
staff member reports behavior by Attorney X that indicates that Attorney X is
impaired and may be unable to represent clients competently and diligently,
what is a partner’s or supervising lawyer’s duty upon receiving such a report?

Opinion #5:

If a partner or supervising lawyer receives a report of impairment from an
associate lawyer or a staff member, regardless of whether the lawyer suspected
of impairment is a senior partner or an associate, the partner or supervising
lawyer must investigate and, if it appears that the report is meritorious, take
appropriate measures to ensure that the impaired lawyer’s conduct conforms to
the Rules of Professional Conduct. See Opinion #1 and Rule 5.1(a). It is never
appropriate to protect the impaired lawyer by refusing to act upon or ignoring
a report of impairment or by attempting to cover up the lawyer’s impairment.

Inquiry #6:

If an associate lawyer in the firm observes behavior by Attorney X that indi-
cates that Attorney X is not competent to represent clients, what should the
associate lawyer do?

Opinion #6:

The associate lawyer must report his or her observations to a supervising
lawyer or the senior management of the firm as necessary to bring the situation
to the attention of lawyers in the firm who can take action.

Inquiry #7:

An associate lawyer in the firm reports to his supervising lawyer that he sus-
pects that Attorney X is mentally impaired. He also describes to the supervising
lawyer conduct by Attorney X that violated Rules 1.1 and 1.3. The supervising
lawyer tells the associate to ignore the situation and to not say anything to any-

one about his observations including clients, other lawyers in the firm, or staff
members. The associate concludes that no action will be taken to investigate or
address Attorney X's behavior. Does the associate lawyer have any further obli-
gation?

Opinion #7:

A subordinate lawyer is bound by the Rules of Professional Conduct
notwithstanding that the subordinate lawyer acts at the direction of another
lawyer in the firm. Rule 5.2(a). If the associate lawyer believes that the duty to
report professional misconduct under Rule 8.3 may be triggered by the con-
duct of Attorney X, the associate lawyer should discuss this concern with his
supervising lawyer. If the supervising lawyer declines to address the situation,
the associate lawyer should seek guidance as to his professional responsibilities
from the lawyers at the State Bar who provide informal ethics advice.

Inquiry #8:

Assume that Attorney X is the sole principal in the firm and there is one
associate lawyer. Attorney X displays behavior that may indicate that he is in
the early stages of Alzheimer’s disease or dementia. There is no senior manage-
ment to whom the associate lawyer can report. What should the associate
lawyer do?

Opinion #8:

If the associate lawyer believes that the duty to report professional miscon-
duct under Rule 8.3 may be triggered by the conduct of Attorney X, the asso-
ciate lawyer should seek guidance as to his professional responsibilities from the
lawyers at the State Bar who provide informal ethics advice. See Opinion #7.
Regardless of whether Attorney X’s conduct triggers the duty to report, the
associate lawyer may seek advice and assistance from the LAP or from another
approved lawyer assistance program, or may contact a trusted, more experi-
enced lawyer in another firm to serve as a mentor or advisor on how to address
the situation.

Inquiry #9:

Assume Attorney X is a sole practitioner and the lawyers in his community
observe behavior that may indicate that he is in the early stages of Alzheimer’s
disease or dementia. What is the responsibility of the lawyers in the communi-
ty?

Opinion #9:

The Rules of Professional Conduct impose no specific duty on other mem-
bers of the bar to take action relative to a potentially impaired fellow lawyer
except the duty to report to the State Bar if the other lawyer’s conduct raises a
substantial question about his honesty, trustworthiness, or fitness to practice
law and the information about the lawyer is not confidential client informa-
tion. See Opinion #7. Nevertheless, as a matter of professional responsibility,
attendant to the duties to seek to improve the legal profession and to protect
the interests of the public that are articulated in the Preamble to the Rules of
Professional Conduct, the lawyers in the community are encouraged to assist
the potentially impaired lawyer to find treatment or to transition from the
practice of law. A mental health professional, the LAP, or another lawyer assis-
tance program can be consulted for advice and assistance.

Inquiry #10:
Do the responses to any of the inquiries above change if the lawyer’s impair-
ment is due to some other reason such as substance abuse or mental illness?

Opinion #10:
No.

Endnotes

1. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 03-429 (2003) (citing
George Edward Bailly, Impairment, the Profession, and Your Law Partner, 11 No.1 Prof.
Law. 2 (1999)) [hereinafter ABA Formal Op. 03-429].

2. This opinion does not address the issues that may arise under the Americans with
Disabilities Act of 1990, 42 US C. §812101 et seq. (2003) (the ADA) relative to an
employer’s legal responsibilities to an impaired lawyer. Lawyers are advised to consult the
ADA and the Equal Employment Opportunity Commission’s website, eeoc.gov, for
guidance.

3. “Firm” as used in the Rules of Professional Conduct and this opinion denotes “a lawyer
or lawyers in a law partnership, professional corporation, sole proprietorship, or other
association authorized to practice law; or lawyers employed in a legal services organiza-
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tion or the legal department of a corporation, government entity, or other organization.”
Rule 1.0(d).

4. “Partner” as used in the Rules of Professional Conduct and this opinion denotes “a mem-
ber of a partnership, a shareholder in a law firm organized as a professional corporation,
or a member of an association authorized to practice law.” Rule 1.0(h).

5. It is improper for a firm to charge a client for additional supervision for an impaired
lawyer if the supervision exceeds what is normally required to ensure competent repre-
sentation unless the client is advised of the reason for the additional supervision and
agrees to the charges. See Rule 1.5(a).

6. ABA Formal Op. 03-429 provides the following examples of accommodation:

A lawyer who, because of his mental impairment, is unable to perform tasks under strict
deadlines or other pressures, might be able to function in compliance with the [Rules] if
he can work in an unpressured environment. In addition, the type of work involved, as
opposed to the circumstances under which the work occurs, might need to be examined
when considering the effect that an impairment might have on a lawyer’s performance.
For example, an impairment may make it impossible for a lawyer to handle a jury trial
or hostile takeover competently, but not interfere at all with his performing legal research
or drafting transaction documents.

One such program is the Transitioning Lawyers Commission (or “TLC”) of the North
Carolina Bar Association, which considers issues of aging and cognitive impairment and
helps lawyers to wind down their law practices to “retire gracefully.” See more at:
tlc.nchar.org.

8. ABA Formal Op. 03-429 cautions that when reporting an impaired lawyer pursuant to
Rule 8.3, disclosure of the impairment may be necessary; however, the reporting lawyer
should be careful to avoid violating the ADA.

9. ABA Formal Op. 03-429 counsels that, when providing a client with information about
the departed lawyer, a firm lawyer “must be careful to limit any statement to ones for
which there is a reasonable factual foundation.” This will avoid violating the prohibition
on false and misleading communications in Rule 7.1 and the prohibition on deceit and
misrepresentation in Rule 8.4(c).
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Role of Lawyer for Public Interest Law Organization

Opinion provides guidance to lawyers who work for a public interest law organ-
ization that provides legal and non-legal services to its clientele and that has an exec-
utive director who is not a lawyer.

Facts:

Attorney A is a staff lawyer for Immigrant Aid Corporation (IAC), a public
interest, nonprofit corporation that provides services to immigrants with lim-
ited income. Public interest law firms are subject to the requirements of NC
Gen. Stat. §84-5.1.

IAC is tax exempt under 26 U.S.C. §8501(c)(3). A nonlawyer is the execu-
tive director of IAC. IAC has satellite offices that are managed by nonlawyers.
The services provided by the organization to immigrants include legal assis-
tance with immigration matters. These services are provided by staff lawyers
and by Board of Immigration Appeals (BIA) representatives. BIA representa-
tives are nonlawyers who are authorized by the federal government to handle
certain immigration matters.

IAC charges its clients nominal fees for the legal services it provides. There
is a separate, predetermined fee for each separate aspect of a case or task to be
performed by a lawyer or a BIA representative. The organization does not have
income qualification guidelines and does not use a sliding income scale to
determine what a client will pay for a service.

A new client of the corporation is asked to sign a document entitled
“Retainer Agreement” for the services to be provided by staff lawyers. The
agreement states that “if the process to obtain the benefit | seek requires more
than one step, each step will be a separate case with a separate fee and separate
service plan.” A schedule of the separate fees is not provided with the agree-
ment. Instead, the agreement specifies a total fee, which is the aggregate of the
fees for the various legal services that it is anticipated the client will need.

The Retainer Agreement states that the executive director or the office
manager will determine the outcome of a client’s request for a waiver of a legal
fee, a client’s complaint regarding legal services, and any dispute regarding legal
fees. In the case of a fee dispute, a disgruntled client speaks first to a supervising
staff lawyer, then, if the dispute is not resolved, to an office manager who is not
a lawyer, and finally to the executive director.

When a client pays a fee by cash or check, the cash or check is locked in a
staff member’s desk until the funds can be deposited in IAC’s operating
account.

Inquiry #1:

Are North Carolina lawyers who work for IAC subject to the North
Carolina Rules of Professional Conduct although they are not employed by a
law firm?

Opinion #1:

Yes. The North Carolina Rules of Professional Conduct apply not only to
lawyers working at law firms, but also to lawyers working in-house at public
and private companies and for non-profit organizations. See Rule 1.0(d)
(““Firm’ or ‘law firm’ denotes a lawyer or lawyers in a law partnership, profes-
sional corporation, sole proprietorship, or other association authorized to prac-
tice law; or lawyers employed in a legal services organization or the legal depart-
ment of a corporation, government entity, or other organization.”) See also
Preamble, Rule 0.1 (“Every lawyer is responsible for observance of the Rules of
Professional Conduct”).

Inquiry #2:

Is a North Carolina lawyer allowed to work for a 501(c)(3) corporation in
which a nonlawyer serves as the executive director or as the manager of the
satellite office where the lawyer works?

Opinion #2:

Yes. Pursuant to NC Gen. Stat. §84-5.1, a nonprofit corporation, tax
exempt under 26 U.S.C. §501(c)(3), organized or authorized under Chapter
55A of the General Statutes of North Carolina, and operating as a public inter-
est law firm as defined by the applicable Internal Revenue Service guidelines,
may render legal services provided by lawyers licensed to practice law in North
Carolina for the purposes for which the nonprofit corporation was organized.
“The nonprofit corporation must have a governing structure that does not per-
mit an individual or group of individuals other than an attorney duly licensed
to practice law in North Carolina to control the manner or course of the legal
services rendered and must continually satisfy the criteria established by the
Internal Revenue Service for 26 U.S.C. 8501(c)(3) status, whether or not any
action has been taken to revoke that status.” NC Gen. Stat. §84-5.1(a). See also
Rule 5.4, cmt. [3] (nonlawyer may serve as a director or officer of a professional
corporation organized to practice law if permitted by law).

Inquiry #3:

If the answer to Inquiry #2 is “yes,” to what extent may the executive direc-
tor or office manager supervise or instruct the staff lawyers in the performance
of legal services?

Opinion #3:

The nonlawyers associated with the IAC may not “direct or regulate” the
staff lawyer’s professional judgment in rendering legal services. Rule 5.4(c). As
required by NC Gen. Stat. §84-5.1, the IAC “must have a governing structure
that does not permit an individual or group of individuals other than an attor-
ney duly licensed to practice law in North Carolina to control the manner or
course of the legal services rendered.”

Inquiry #4:

The fees to be charged for a legal service performed by a staff lawyer or by
a BIA representative are finally approved by the executive director. May a staff
lawyer permit a nonlawyer to have final approval authority for fees to be
charged for the lawyer’s work?

Opinion #4:

A nonlawyer may have final approval authority for fees to be charged for
the lawyer’s work only if the approval process does not interfere with the staff
lawyer’s exercise of professional judgment and there is a method for the lawyer
to object if the fee is clearly excessive in violation of Rule 1.5(a).

Inquiry #5:
By allowing IAC to collect and retain legal fees, is a staff lawyer participat-
ing in fee-sharing with a nonlawyer which is prohibited by Rule 5.4?

Opinion #5:
No. As noted in comment [1] to the Rule 5.4, the traditional limitations
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on sharing fees prevent interference in the independent professional judgment
of a lawyer by a nonlawyer. NC Gen. Stat. 884-5.1 prohibits a nonprofit public
interest law corporation from having a governing structure that permits such
interference. So long as IAC is complying with the statutory requirements, the
fee-splitting prohibition is not triggered by this arrangement.

Inquiry #6:

If money is collected in advance from clients of IAC to pay for legal services
to be provided by staff lawyers, does the staff lawyer have to insure that money
is deposited into a trust account established and managed pursuant to Rule
1.15 of the Rules of Professional Conduct?

If money is collected for a consultation with an IAC client at the time of
the consultation, does the staff lawyer have to insure that the money is deposit-
ed into a trust account or may it be deposited into the corporation’s operating
account?

Does the title “Retainer Agreement” allow the staff lawyer to consider the
payment a true retainer, which is earned upon payment, and which may be
deposited in 1AC’s operating account?

Opinion #6:

If money is collected for a staff lawyer’s services, the lawyer must insure that
IAC handles the money in a manner that is consistent with the lawyer’s duty
to safekeep client property. Rule 1.15. Comment [2] to Rule 1.15 provides that
“[a]ny property belonging to a client or other person or entity that is received
by or placed under the control of a lawyer in connection with the lawyer's fur-
nishing of legal services or professional fiduciary services must be handled and
maintained in accordance with this Rule 1.15.” Pursuant to Rule 1.15-2(b),
“[a]ll trust funds received by or placed under the control of a lawyer shall be
promptly deposited in either a general trust account or a dedicated trust
account of the lawyer.” “Entrusted property” includes “trust funds, fiduciary
funds, and other property belonging to someone other than the lawyer which
is in the lawyer's possession or control in connection with the performance of
legal services or professional fiduciary services.” Rule 1.15-1(g).

The title of the representation agreement, in this case “Retainer
Agreement,” does not determine the actual nature of the agreement. Whether
money paid in advance by a client is “entrusted property” that must be placed
in a trust account will depend on the nature of the advance payment (advance
fee, general retainer, flat fee, or minimum fee) and whether the fee is earned
upon payment. The IAC must follow the guidelines set out in 2008 FEO 10
as to fees paid in advance and place any fees that are not earned immediately
into a trust account.

Inquiry #7:

If money is collected for costs that may be incurred in conjunction with the
provision of legal services, should the staff lawyer insure that the money is
deposited into a trust account?

Opinion #7:

Yes. Any portion of a payment that is intended to cover costs must be
deposited in a trust account. If IAC receives a check from a client that repre-
sents costs and fees, the check must be deposited in a trust account before IAC
may withdraw that portion of the funds that constitutes immediately earned
legal fees. See RPC 158.

Inquiry #8:
Until the money is deposited in a bank account, may a client’s cash or check
be locked in a staff member’s desk?

Opinion #8:

A lawyer has a duty to safekeep client funds and property. Rule 1.15-2.
Rule 1.15-2(b) provides that”[a]ll trust funds received by or placed under the
control of a lawyer shall be promptly deposited in either a general trust account
or a dedicated trust account of the lawyer.” Any check representing any portion
of legal fees that are not earned immediately must be promptly deposited in a
trust account. In the event that trust funds cannot be immediately deposited
in a trust account, the funds should be securely maintained until they can be
deposited.

Inquiry #9:
Should a staff lawyer require that a schedule of the fees for services be

included in the Retainer Agreement or discussed with the client at the time of
execution of the agreement?

Opinion #9:

Yes. Rule 1.4(b) provides that a lawyer shall “explain a matter to the extent
reasonably necessary to permit the client to make informed decisions regarding
the representation.” In this scenario, the client cannot make an informed deci-
sion about entering into the representation agreement without sufficient
knowledge of the legal fees being charged for each specific service.

Inquiry #10:

May the agreement include the following statement: “If | decide not to
continue a case with the agency and the service | requested has been performed
or completed, | will not be entitled to a refund, full or partial, of the fee™?

Opinion #10:

The use of the term “nonrefundable fee” in fee agreements is prohibited
because a fee is always subject to refund, in whole or in part, if the fee is clearly
excessive under the circumstances. 2008 FEO 10. Therefore, a fee agreement
may state that a client “will not be entitled to a refund of any portion of a fee
unless it can be demonstrated that the total fee was clearly excessive under the
circumstances.” See “Model Fee Provisions” in 2008 FEO 10.

Inquiry #11:

May a staff lawyer ask a client to sign the “Retainer Agreement” if it states
that IAC “is not obligated to continue representing me in all steps of the legal
process, and may withdraw its representation and close my case upon written
notification to the client and to the administrative law agency™

Opinion #11:

No. The statement in the Retainer Agreement misrepresents the ethical
duties owed by the staff lawyer to the client and the administrative law agency
or tribunal by the staff lawyer.

Pursuant to Rule 1.2(c), “[a] lawyer may limit the scope of the representa-
tion if the limitation is reasonable under the circumstances.” When the scope
of representation is limited, it is appropriate to define the scope of representa-
tion in the representation agreement. The agreement should set forth the “steps
of the legal process” for which 1AC will provide a lawyer to represent the client.
The representation may be limited to those “steps” if reasonable under the cir-
cumstances.

If the staff lawyer withdraws from the matter before completing the “steps,”
the lawyer must comply with Rule 1.16(c) requiring notice to or permission of
the tribunal, consistent with applicable law, when terminating a representation.
In addition, Rule 1.16(d) requires a lawyer to “take steps to the extent reason-
ably practicable to protect a client’s interests, such as giving reasonable notice
to the client, allowing time for employment of other counsel, surrendering
papers and property to which the client is entitled, and refunding any advance
payment of fee or expense that has not been earned or incurred.”

Inquiry #12:

May a staff lawyer agree to or participate in 1AC’s process for resolving fee
disputes with clients? Should the agreement reference the fee dispute resolution
program of the State Bar required by Rule 1.5(f) of the Rules of Professional
Conduct?

Opinion #12:

The IAC may establish an internal mechanism for reviewing clients' com-
plaints about legal fees. However, that mechanism will not replace the obliga-
tion of a North Carolina lawyer to participate in the North Carolina State Bar’s
fee dispute resolution program. Participation in the fee dispute resolution pro-
gram of the North Carolina State Bar is mandatory for the lawyer when a client
requests resolution of a disputed legal fee. Rule 1.5(f).

Inquiry #13:
If a client disputes a fee, should the amount of any fee previously paid by
the client and converted to IAC’s use be deposited in a trust account?

Opinion #13:

No. If fees have been deposited in IAC’s operating account based on a con-
tract providing that the fees were earned upon receipt, there is no requirement
to deposit the funds into a trust account pending the resolution of a fee dis-
pute.
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Inquiry #14:

A lawyer who is not a director, officer, or manager of IAC is designated as
the supervising lawyer for the other lawyers on the staff. Is the supervising
lawyer responsible for 1AC’s compliance with the Rules of Professional
Conduct?

Opinion #14:

Pursuant to Rule 5.1(a), “[a] lawyer who individually or together with
other lawyers possesses comparable managerial authority, shall make reasonable
efforts to ensure that the firm or the organization has in effect measures giving
reasonable assurance that all lawyers in the firm or the organization conform to
the Rules of Professional Conduct.” Pursuant to Rule 5.1(b), “[a] lawyer hav-
ing direct supervisory authority over another lawyer shall make reasonable
efforts to ensure that the other lawyer conforms to the Rules of Professional
Conduct.”

Inquiry #15:
What are the duties and responsibilities of the subordinate lawyers in the
organization relative to compliance with the Rules of Professional Conduct?

Opinion #15:

Rule 5.2 sets out the responsibilities of subordinate lawyers regarding com-
pliance with the Rules of Professional Conduct. Rule 5.2(a) states that a lawyer
“is bound by the Rules of Professional Conduct notwithstanding that the
lawyer acted at the direction of another person.” However, Rule 5.2(b) states
that a subordinate lawyer does not violate the Rules of Professional Conduct
“if that lawyer acts in accordance with a supervisory lawyer's reasonable resolu-
tion of an arguable question of professional duty.”

Inquiry #16:

IAC maintains a referral list of private lawyers to use when it is necessary to
refer a person elsewhere. At the request of management, may a staff lawyer refer
an inquiring person to one or two specific lawyers on the list?

Opinion #16:
Yes, if the lawyers are qualified to handle the client’s matter and nothing of
value has been given by the lawyers for the referral. Rule 7.2(b).

Inquiry #17:

A BIA representative is designated by IAC as an “Immigration Specialist”
on business cards, email, and other written communications to clients and
prospective clients. Is a staff lawyer required to take any action to prevent or
challenge such designation?

Opinion #17:

Rule 5.5(d) provides that a lawyer “shall not assist another person in the
unauthorized practice of law.” If, in the context of IAC’s operations, the use of
the term “Immigration Specialist” by a BIA representative is misleading as to
the representative’s authority to practice law in North Carolina, then a staff
lawyer must take steps to remedy the misrepresentation.

Inquiry #18:

IAC advertises that its legal services are provided at “reasonable prices”
without explanation or clarification. Does such a statement violate the adver-
tising rules for lawyers?

Opinion #18:

The statement that legal services are provided at “reasonable prices” is per-
missible so long as it is truthful. Whether a fee is reasonable depends upon a
number of factors, including the current rates in the particular community. See
also Rule 1.5(a) (listing factors to be considered in determining whether a fee
is clearly excessive).

Inquiry #19:

What duty does a staff lawyer or a supervising lawyer have to review notices
that IAC places in newspapers and social media about its legal services for com-
pliance with the advertising rules?

Opinion #19:

A lawyer employed by IAC has a duty to ensure that the content of any
information IAC provides to prospective clients about the lawyer or the
lawyer's services is truthful and not misleading. Rule 7.1; 2004 FEO 1.

Inquiry #20:

IAC posts the following announcement on Facebook: “IAC will be hosting
a FREE citizenship workshop on [date] at [address]. We will help applicants fill
out their applications for citizenship and a lawyer will review each application.
If you or a friend are interested in getting help with your citizenship application
at the workshop, please contact [lawyer].” Does this announcement violate the
advertising rules for lawyers?

Opinion #20:

No. IAC may conduct educational workshops for non-clients and may
offer to provide free legal services. See RPC 36. IAC may advertise the seminars
so long as the advertisements comply with the Rules of Professional Conduct.
2007 FEO 4. To comply with the rules, it may be necessary for the announce-
ment to include any limitations on the free services IAC will provide.

Inquiry #21:
If a staff lawyer concludes that IAC’s current fee structure violates IRS and
BIA regulations, what should the staff lawyer do?

Opinion #21:

Pursuant to Rule 1.13(b), if a lawyer for an organization knows that an offi-
cer, employee, or other person associated with the organization is engaged in
action that:

is a violation of law which reasonably might be imputed to the organiza-
tion, and is likely to result in substantial injury to the organization, then the
lawyer shall proceed as is reasonably necessary in the best interest of the
organization. Unless the lawyer reasonably believes that it is not necessary
in the best interest of the organization to do so, the lawyer shall refer the
matter to higher authority in the organization, including, if warranted by
the circumstances, to the highest authority that can act on behalf of the
organization as determined by applicable law.

Rule 1.13(c) further states that:

If, despite the lawyer's efforts in accordance with paragraph (b), the highest

authority that can act on behalf of the organization insists upon action, or

a refusal to act, that is clearly a violation of law and is likely to result in sub-

stantial injury to the organization, the lawyer may reveal such information

outside the organization to the extent permitted by Rule 1.6 and may

resign in accordance with Rule 1.16.
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Participation in Online Group Legal Advertising Using Territorial Exclusivity

Opinion rules that, with certain disclosures, a lawyer may participate in an
online group legal advertising service that gives a participating lawyer exclusive
rights to contacts arising from a particular territory.

Facts:

Total Attorneys is a for-profit company that provides group advertising serv-
ices to lawyers. In exchange for an advertising fee, Total Attorneys provides par-
ticipating lawyers with a license to use a Total Attorneys website
(TotalBankruptcy.com or TotalDivorce.com, for example) to advertise the par-
ticipating lawyer’s legal services. The license is geographically exclusive and only
one lawyer within a particular zip code is licensed to use the advertising site.
Participating lawyers pay a specified fee per contact per month to cover the costs
of advertising and marketing services, including the design and operation of the
website, telephone support services, and customer management software.

Total Attorneys establishes and maintains a website that provides con-
sumers with information on certain legal subjects such as bankruptcy law.
Consumers who wish to contact the participating lawyer within the consumer’s
zip code may either call a toll free number provided by the website call center,
or fill out an online contact form. Total Attorneys forwards the contact to the
participating lawyer. The interactions between the website call center and the
consumer are limited to obtaining basic information and facilitating the first
contact with the participating lawyer. The website call center does not engage
in any screening or evaluation of the consumer, or the consumer’s potential
legal concern.

Each page on the website includes a disclaimer similar to the following:

PAID ATTORNEY ADVERTISEMENT: THIS WEB SITE IS A
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GROUP ADVERTISEMENT AND THE PARTICIPATING ATTOR-
NEYS ARE INCLUDED BECAUSE THEY PAY AN ADVERTISING
FEE. It is not a lawyer referral service or prepaid legal services plan. Total
Bankruptcy is not a law firm. Your request for contact will be forwarded to
the local lawyer who has paid to advertise in the ZIP code you provide.
Total Bankruptcy does not endorse or recommend any lawyer or law firm
who participates in the network, nor does it analyze a person's legal situa-
tion when determining which participating lawyers receive a person’s
inquiry. It does not make any representation and has not made any judg-
ment as to the qualifications, expertise, or credentials of any participating
lawyer. No representation is made that the quality of the legal services to be
performed is greater than the quality of legal services performed by other
lawyers. The information contained herein is not legal advice. Any infor-
mation you submit to Total Bankruptcy does not create an attorney-client
relationship and may not be protected by attorney-client privilege. Do not
use the form to submit confidential, time-sensitive, or privileged informa-
tion. All photos are of models and do not depict clients. All case evaluations
are performed by participating attorneys. An attorney responsible for the
content of this site is Kevin W. Chern, Esg., licensed in Illinois with offices
at 25 East Washington, Suite 400, Chicago, Illinois 60602. To see the attor-
ney in your area who is responsible for this advertisement, please click here,
or call 866-200-8052.

Inquiry:

May a lawyer participate in the online legal service described above?
Opinion:

Yes, provided each Total Attorneys website fully, accurately, and prominent-
ly discloses the following: it provides paid group advertising services to lawyers;
it is not a law firm and cannot provide legal advice; it is not a referral service;
it does not recommend or endorse a particular lawyer; it does not vouch for the
qualifications of participating lawyers; and each participating lawyer is licensed
to use the advertising site and has paid to be the sole lawyer listed for a partic-
ular zip code.

The Arizona State Bar issued an ethics opinion that holds that a lawyer may
ethically participate in an Internet-based group advertising program that limits
participation to a single lawyer for each zip code from which prospective clients
may come, provided the service fully and accurately discloses its advertising
nature and, specifically, that each lawyer has paid to be the sole lawyer listed for
a particular zip code. Ariz. State Bar Comm. on the Rules of Prof’l Conduct,
Op. 2011-02 (2011).

The New Jersey Advisory Committee on Advertising similarly concluded
that territorial exclusivity is permissible when such exclusivity is disclosed, the
methodology for the selection of the attorney based on zip code is made clear,
and the website does not assess consumers’ legal needs or vouch for the quali-
fications of the participating attorney. NJ Advisory Comm. on Prof’'l Ethics,
Op. 43 (2011).

2012 FEO 10 examined numerous issues relative to a web-based company
that provides litigation and administrative support services to “network”
lawyers who represent clients with a particular type of legal matter (e.g., land-
lord’s eviction) while simultaneously providing non-legal services to the same
clients. In response to the exclusive arrangement with each lawyer whereby no
other network lawyer may provide legal services to a participating client in a
designated territory, the opinion concludes that the service is a for-profit refer-
ral service prohibited by Rule 7.2(d).

Nevertheless, the reasoning of the Arizona State Bar and the New Jersey
Committee on Advertising is persuasive. With sufficient disclosure that the
purpose of the website is to provide advertising and not referrals, and with dis-
closure of the exclusive territorial arrangement with participating lawyers, any
concerns about misleading members of the public are alleviated. Provided the
disclosures are truthful and there is no sharing of legal fees with the service,
Total Attorneys is merely group advertising and not a for-profit lawyer referral
service. See 2004 FEO 1 (holding that a lawyer may participate in an online
service that is similar to both a lawyer referral service and a legal directory pro-
vided there is no fee sharing with the service and all communications about the
lawyer and the service are truthful).

To the extent 2012 FEO 10 is inconsistent with this opinion, it is over-

ruled.
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Disclosure of Settlement Terms to Former Lawyer Asserting a Claim for Fee
Division

Opinion rules that, in a worker's compensation case, when a client terminates
representation, the subsequently hired lawyer may disclose the settlement terms to the
former lawyer to resolve a pre-litigation claim for fee division pursuant to an appli-
cable exception to the duty of confidentiality.

Facts:

Client hired Lawyer A to represent Client in a workers' compensation mat-
ter. A year later, Client discharged Lawyer A and subsequently hired Lawyer B.
Lawyer A filed a motion to withdraw as counsel while reserving her right to a
legal fee. Lawyer B settled Client's workers' compensation case and the
Industrial Commission entered an order approving the settlement and the legal
fee to be paid from the proceeds of the settlement. Lawyer A asked Lawyer B
for a copy of the Industrial Commission’s order. Client instructed Lawyer B to
keep the settlement information confidential. Lawyer B therefore refused to
provide Lawyer A with a copy of the Industrial Commission’s order, and also
refused to disclose the settlement amount. However, Lawyer B asked Lawyer A
to submit an accounting of Lawyer A hours in the case and Lawyer A’s hourly
rate. Lawyer A refused to provide an accounting of her time without more
information about the settlement. Lawyer A insists that she needs to know the
settlement amount to determine the amount of the fee that is to be divided
between the two lawyers. Lawyer A further asserts that before she can deter-
mine the amount of her fee, she must know which injury claims are subject to
the settlement.

Inquiry:

May Lawyer B share the settlement details with Lawyer A?
Opinion:

Keeping a client’s information confidential is paramount among the duties
a lawyer owes to the client. Unless Client consents to the disclosure of informa-
tion about the settlement, or one of the exceptions set out in Rule 1.6(b) applies,
Lawyer B may not reveal the details of the settlement to Lawyer A.

A client has the right to discharge his lawyer at any time. Where a lawyer
with a contingency fee contract is terminated before the matter is concluded,
the discharged lawyer has a claim for quantum meruit recovery from the pro-
ceeds of the matter. Covington v. Rhodes, 38 NC App. 61, 247 S.E.2d 305
(1978), disc. rev. denied, 296 NC 410, 251 S.E.2d 468 (1979). Furthermore,
the discharged lawyer may file his claim for quantum meruit against the client
or against the subsequent lawyer. Guess v. Parrott, 160 NC App. 325, 585
S.E.2d 464 (2003).

Rather than wait for Lawyer A to file suit, however, the better practice is to
attempt to resolve a dispute before litigation. To this end, at the beginning of
the representation, Lawyer B should counsel Client about the law pertaining
to Lawyer As claim for a legal fee based on quantum meruit. Lawyer B also
should explain to Client that Rule 1.6(b)(6) permits a lawyer to disclose con-
fidential client information, without the client’s consent, “to respond to allega-
tions in any proceeding concerning the lawyer's representation of the client,”
and that the exception to the rule, as noted in the comment, “does not require
the lawyer to await the commencement of an action or proceeding...” Rule
1.6, cmt [11]. Therefore, Lawyer B may disclose the details of the settlement
to resolve Lawyer As claim for a share of the fee. Only that information relevant
to the valuation of Lawyer A’s legal services may be disclosed.

2013 Formal Ethics Opinion 13
January 24, 2014

Disbursement Against Funds Credited to Trust Account by ACH and EFT

Opinion rules that a lawyer may disburse immediately against funds that are
credited to the lawyer’s trust account by automated clearinghouse (ACH) transfer
and electronic funds transfer (EFT) despite the risk that an originator may initiate
a reversal.
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Inquiry:

The originator of an automated clearinghouse (ACH) transfer® or an elec-
tronic funds transfer (EFT) can initiate a reversal of the transaction. However,
the reversal must be requested by the originating bank and approved by the
receiving bank. When a bank receives a reversal request, it typically will attempt
to obtain authorization from the individual whose account was credited before
making a reversal.

May a lawyer disburse immediately against funds that are credited to her
trust account by ACH or EFT if there is some risk that the originator may ini-
tiate a reversal?

Opinion:

Yes. Electronic funds transfers, whether ACH or EFT, are designed to make
funds available immediately, like wired funds. While there is some risk that the
originator may initiate a reversal, the risk of reversal is slight. Moreover, the
lawyer should get notice from the receiving bank in time to take action to pre-
vent the reversal or otherwise to protect other client funds on deposit in the
trust account. See, e.g., 97 FEO 9 (lawyer may accept payments to a trust
account by credit card although the bank is authorized to debit the trust
account in the event a credit card charge is disputed).

A lawyer is not guilty of professional misconduct if that lawyer, upon learn-
ing that an ACH or EFT has been reversed, immediately acts to protect the
funds of the lawyer's other clients on deposit in the trust account. This may be
done by personally depositing the funds necessary to address the deficit created
by the reversal or by securing or arranging payment from sources available to
the lawyer other than trust account funds of other clients. See RPC 191.

Endnote

1. When a paper check is converted to an automated clearinghouse (ACH) debit, the check
is taken either at the point-of-sale or through the mail for payment, the account infor-
mation is captured from the check, and an electronic transaction is created for payment
through the ACH system. The original physical check is typically destroyed by the con-
verting entity (although an image of the check may be stored for a certain period of
time). A law firm may convert the paper checks that it receives on behalf of a client or a
client matter for payment to the trust account through the ACH system.

Authorized ACH debits from the trust account that are electronic transfers of funds (in
which no checks are involved) are allowed provided the lawyer maintains a record of the
transaction as required by Rule 1.15-3(b)(3) and (c)(3). The record, whether consisting
of the instructions or authorization to debit the account, a record or receipt from the reg-
ister of deeds or a financial institution, or the lawyer's independent record of the trans-
action, must show the amount, date, and recipient of the transfer or disbursement, and,
in the case of a general trust account, also show the name of the client or other person
to whom the funds belong.

Nevertheless, checks drawn on a trust account should not be converted to ACH because
the lawyer will not receive a physical check or a check image that can be retained in sat-
isfaction of the record-keeping requirements in Rule 1.15-3. The transaction will appear
on the lawyer's trust account statement as an ACH debit with limited information about
the payment (e.g., dollar amount, date processed, originator of the ACH debit). For this
reason, lawyers are required to use business-size checks that contain an Auxiliary-On-Us
field in the MICR line of the check because these checks cannot be converted to ACH.
See Rule 1.15-3(a).

See generally Rule 1.15, comments [17] and [18] .

2013 Formal Ethics Opinion 14
January 23, 2015

Representation of Parties to a Commercial Real Estate Loan Closing

Opinion rules that common representation in a commercial real estate loan clos-
ing is, in most instances, a “nonconsentable” conflict meaning that a lawyer may not
ask the borrower and the lender to consent to common representation.

Background:

In the standard closing of a commercial loan secured by real property (a
“commercial loan closing”), the borrower and the lender have separate legal
counsel. The borrower’s lawyer traditionally handles most aspects of the closing
including the preparation of the settlement statement as well as the collection
of funds, the payoffs, and the disbursements. The borrower understands that
its lawyer represents its interests alone. Unlike a residential real estate closing in
which the lender’s documents can rarely be modified once entered into by the
borrower/buyer, it is common in a commercial loan closing for the borrower’s
lawyer to be actively involved in negotiating provisions of the commitment let-

ter that establishes the basic terms of the mortgage, and to also negotiate spe-
cific revisions to the loan documents to address material matters such as
default, disbursement of insurance proceeds, permitted transfers, and indem-
nification.

A large regional bank recently changed its commercial loan closing policies
to require all lawyers who close commercial loans with the bank to be
employed by law firms that are “authorized” by the bank to close its loans.
These lawyers are designated as “Bank’s Counsel.” Bank’s Counsel is asked by
the bank to handle the entire closing including the title search, title certifica-
tion, and the holding and disbursing of the closing funds.

Lawyers who traditionally represent the borrower in a commercial loan
closing are concerned about this policy for a number of reasons including the
following:

- Having closing funds delivered to the lender’s lawyer instead of the bor-
rower’s lawyer subjects the borrower to responsibility for the funds without
the benefit of its own legal counsel’s guidance, protection, and assistance;
- Once the loan funds are committed to the borrower by the lender, they
become the responsibility of the borrower. When there is separate, inde-
pendent representation of the borrower, the protections of malpractice
insurance and the closing protection letter are available to the borrower.
- The borrower’s recourses may be limited if closing funds are mishandled
and the borrower suffers a loss in connection with Bank’s Counsel’s prepa-
ration of the closing statement and disbursement of the loan proceeds.
However, when the borrower's lawyer performs the escrow and closing
functions, the lender gets an insured closing letter and a legal opinion rela-
tive to authority and enforceability from the borrower's lawyer and has pro-
tection.
- Having the lender’s lawyer perform the property and business due dili-
gence functions may result in the disclosure of confidential information rel-
ative to the borrower’s property or its business interests that would not be
disclosed if the borrower’s lawyer performed these functions.
- Unless the borrower is sophisticated and instructs its lawyer to be actively
involved, the borrower’s lawyer may be placed in the role of “outsider” or
passive observer, which may limit the quality and scope of the representa-
tion that the borrower receives. It will also invite, notwithstanding disclo-
sure, the perception that the lender's lawyer is looking out for the interests
of all of the parties.

Inquiry #1:

May a lawyer represent both the borrower and the lender for the closing of
a commercial loan secured by real property? If so, is informed consent of both
the borrower and the lender required, and what information must be disclosed
to obtain informed consent?

Opinion #1:

In most instances, a lawyer may not represent both the borrower and the
lender for the closing of a commercial loan even with consent.

Rule 1.7 prohibits the representation of a client if the representation
involves a concurrent conflict of interest unless certain conditions are met. A
concurrent conflict of interest exists if the representation of one client will be
directly adverse to another client or the representation of one client may be
materially limited by the lawyer’s responsibilities to another client. Rule 1.7(a).
The closing of a commercial loan secured by real estate is an “arm’s length”
business transaction in which large sums of money are at stake, the documen-
tation is complex, and the opportunities to negotiate on behalf of each party
are numerous. As observed in the comment to Rule 1.7:

Even where there is no direct adverseness, a conflict of interest exists if a

lawyer's ability to consider, recommend, or carry out an appropriate course

of action for the client may be materially limited as a result of the lawyer's
other responsibilities or interests. For example, a lawyer asked to represent

a seller of commercial real estate, a real estate developer, and a commercial

lender is likely to be materially limited in the lawyer's ability to recommend

or advocate all possible positions that each might take because of the
lawyer's duty of loyalty to the others. The conflict in effect forecloses alter-
natives that would otherwise be available to the client. The mere possibility
of subsequent harm does not itself preclude the representation or require
disclosure and consent. The critical questions are the likelihood that a dif-

Opinions: 10-257



ference in interests will eventuate and, if it does, whether it will materially

interfere with the lawyer's independent professional judgment in consider-

ing alternatives or foreclose courses of action that reasonably should be pur-
sued on behalf of the client.
Rule 1.7, cmt. [8].

Rule 1.7(b) allows a lawyer to proceed with a representation burdened with
a concurrent conflict of interest, but only if the lawyer determines that the rep-
resentation of all of the affected clients will be competent and diligent and each
affected client gives informed consent. In other words, the lawyer must decide
whether the conflict is “consentable.” Rule 1.7, cmt. [2]. If the lawyer’s exercise
of independent professional judgment on behalf of any client will be compro-
mised, the conflict is not consentable. As noted in the comment to Rule 1.7:

[SJome conflicts are nonconsentable, meaning that the lawyer involved
cannot properly ask for such agreement or provide representation on the
basis of the client's consent...Consentability is typically determined by con-
sidering whether the interests of the clients will be adequately protected if
the clients are permitted to give their informed consent to representation
burdened by a conflict of interest...[R]epresentation is prohibited if in the
circumstances the lawyer cannot reasonably conclude that the lawyer will
be able to provide competent and diligent representation.

Rule 1.7, cmt.[14]-[15]. Although deleted from the comment to Rule 1.7
when the Rules of Professional Conduct were comprehensively revised in
2003, the following is an excellent test for determining whether a conflict is
“consentable”: “when a disinterested lawyer would conclude that the client
should not agree to the representation under the circumstances, the lawyer
involved cannot properly ask for such agreement or provide representation on
the basis of the client's consent.” Rule 1.7, cmt. [5] (2002).

In RPC 210, the Ethics Committee held that a lawyer may represent the
seller, borrower/buyer, and lender in a residential real estate closing with the
informed consent of all of the parties. Even so, the opinion includes the follow-
ing cautionary language:

A lawyer may reasonably believe that the common representation of multi-
ple parties to a residential real estate closing will not be adverse to the inter-
ests of any one client if the parties have already agreed to the basic terms of
the transaction and the lawyer's role is limited to rendering an opinion on
title, memorializing the transaction, and disbursing the proceeds. Before
reaching this conclusion, however, the lawyer must determine whether
there is any obstacle to the loyal representation of both parties. The lawyer
should proceed with the common representation only if the lawyer is able
to reach the following conclusions: he or she will be able to act impartially;
there is little likelihood that an actual conflict will arise out of the common
representation; and, should a conflict arise, the potential prejudice to the
parties will be minimal.

A commercial loan closing is substantially different from a residential clos-
ing in which there is little opportunity to negotiate on behalf of the
borrower/buyer once the purchase contract and loan commitment letter are
signed. In a commercial loan closing, there are numerous opportunities for a
lawyer to negotiate on behalf of the parties, so impartiality is rarely possible.
There are also numerous opportunities for an actual conflict to arise between
the borrower and the lender and, if a conflict does arise, the prejudice to the
parties would be substantial. Therefore, common representation in a commer-
cial loan closing is, in most instances, a “honconsentable” conflict, meaning
that a lawyer may not ask the borrower and the lender to consent to common
representation. Restatement (Third) of The Law Governing Lawyers, 8122,
Comment g(iv), cites decisions in which the court denied the possibility of
client consent as a matter of law in certain categories of cases. These decisions
include Baldasarre v. Butler, 625 A. 2d 458 (N.J. 1993), in which the Supreme
Court of New Jersey observed:

This case graphically demonstrates the conflicts that arise when an attorney,

even with both clients’ consent, undertakes the representation of the buyer

and the seller in a complex commercial real estate transaction. The disas-

trous consequences of [the lawyer's] dual representation convinces us that a

new bright-line rule prohibiting dual representation is necessary in com-

mercial real estate transactions where large sums of money are at stake,
where contracts contain complex contingencies, or where options are
numerous. The potential for conflict in that type of complex real estate

transaction is too great to permit even consensual dual representation of
buyer and seller. Therefore, we hold that an attorney may not represent
both the buyer and seller in a complex commercial real estate transaction
even if both give their informed consent.
635 A. 2d at 467. See also Fla. Bar. Prof’l Ethics Comm., Op. 97-2
(1997)(lawyer may not represent both buyer and seller in closing of sale of
business where material terms of contract have not been agreed to or discussed
by parties).

In summary, dual representation of the borrower and the lender for the
closing of a commercial real estate loan is a nonconsentable conflict of interest
unless the following conditions can be satisfied: (1) the contractual terms have
been finally negotiated prior to the commencement of the representation; (2)
there are no material contingencies to be resolved; (3) the lawyer reasonably
believes that the lawyer will be able to provide competent and diligent repre-
sentation to each affected client; (4) it is unlikely that a difference in interests
will eventuate and, if it does, it will not materially interfere with the lawyer’s
independent professional judgment in considering alternatives or foreclose
courses of action that should be pursued on behalf of a client; (5) the lawyer
reasonably concludes that he will be able to act impartially in the representation
of both parties; (6) the lawyer explains to both parties that his role is limited to
executing the tasks necessary to close the loan and that this limitation prohibits
him from advocating for the specific interests of either party; (7) the lawyer dis-
closes that he must withdraw from the representation of both parties if a con-
flict arises; and (8) after the foregoing full disclosure, both parties give informed
consent confirmed in writing.

Regardless of the above conditions allowing common representation of the
borrower and lender, consent may never be sought to represent the lender, the
borrower, and the seller of real property if the seller will provide secondary
financing for the transaction and accept a secondary deed of trust. In this situ-
ation, the risks to the interests of the seller are too great to permit a lawyer to
seek consent to common representation.

Inquiry #2:

The bank intends for Bank’s Counsel to represent only the bank (lender)
but to handle all aspects of the closing.

May a lawyer represent only the lender but handle all aspects of a commer-
cial loan closing including the title search, title certification, marshalling the
necessary documents, and holding and disbursing of the closing funds? If so,
what information must be disclosed by Bank’s Counsel to the borrower relative
to the role of Bank’s Counsel?

Opinion #2:

Yes, a lawyer may be the lead lawyer for the closing (“the closing lawyer”)
provided the lawyer represents only one party—either the lender or the bor-
rower. Because the title work and other due diligence are for the benefit of the
lender, there is no prohibition on the lender’s lawyer performing these tasks. See
2004 FEO 10 (because buyer is the intended beneficiary of the deed although
not a signatory, buyer’s lawyer may prepare deed without creating a lawyer-
client relationship with seller). However, if the closing lawyer represents the
lender, certain conditions must be satisfied.

In 2006 FEO 3, the Ethics Committee considered whether a lawyer may
represent a lender on the closing of the sale to a third party of property acquired
by the lender as result of foreclosure by execution of the power of sale in the
deed of trust on the property. The opinion holds (among other things) that a
lawyer may serve as the closing lawyer and limit his representation to the
lender/seller if there is disclosure to the buyer:

Attorney A must fully disclose to Buyer that [the lender/seller] is his sole

client, he does not represent the interests of Buyer, the closing documents

will be prepared consistent with the specifications in the contract to pur-
chase, and, in the absence of such specifications, he will prepare the docu-
ments in a manner that will protect the interests of his client, [the
lender/seller], and, therefore, Buyer may wish to obtain his own lawyer. See,

e.g., RPC 40 (disclosure must be far enough in advance of the closing that

the buyer can procure his own counsel), RPC 210, 04 FEO 10, and Rule

4.3(a). Because of the strong potential for Buyer to be misled, the disclosure

must be thorough and robust.

Consistent with the holding in 2006 FEO 3, in a commercial loan closing,
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the lender’s lawyer may serve as the closing lawyer provided the borrower is
informed that the closing lawyer will not represent its interests and will inter-
pret loan documents in the light that is most favorable to the lender; the bor-
rower is given a reasonable opportunity to retain its own counsel and is not
mislead as to its right to do so; the lawyers for both parties advise their clients
about the risks and benefits of a having the lender’s lawyer serve as the closing
lawyer; and the borrower’s lawyer is allowed to observe and participate in the
transaction to the extent necessary to protect the borrower’s interests.

This opinion cannot address all of the concerns expressed in the
Background section above relative to the additional risks to the borrower if the
lawyer for the closing is the lender’s lawyer. However, if the closing funds are
deposited to and disbursed from the trust account of the lender’s lawyer in
accordance with the requirements of the trust accounting rule, Rule 1.15, the
funds should not be at risk. To the extent that there are other risks to the inter-
ests of the borrower, the borrower’s lawyer must analyze those risks and advise
the borrower about steps that may be taken to minimize the risks including
negotiating with the lender’s lawyer for aspects of the closing to be handled by
the borrower’s lawyer.

2013 Formal Ethics Opinion 15
January 24, 2014

Return of Records to Client upon Termination of Representation

Opinion rules that records relative to a clients matter that would be helpful to
subsequent legal counsel must be provided to the client upon the termination of the
representation, and may be provided in an electronic format if readily accessible to
the client without undue expense.

Inquiry #1:
In the age of electronic records, what information must be given to a
departing client when the client requests the file?

Opinion #1:

Rule 1.16(d) of the Rules of Professional Conduct requires a lawyer, upon
termination of representation, to “take steps to the extent reasonably practica-
ble to protect a client’s interests, such as...surrendering papers and property to
which the client is entitled...”

Comment 10 to Rule 1.16 specifically provides that copies of “all corre-
spondence received and generated by the withdrawing or discharged lawyer
should be released; and anything in the file that would be helpful to successor
counsel should be turned over.”

Competent representation includes organized record-keeping practices that
safeguard the documentation and information necessary to enable the lawyer
to (1) readily retrieve information required for the representation; (2) remain
abreast of the status of the case; and (3) be adequately prepared to handle the
client’s matter. 2002 FEO 5; Rule 1.1, cmt. [6]. The standards for record-keep-
ing, including record retention, for electronic communications, documents,
records, and other information (“records”) are the same as the standards for
paper records. As stated in 2002 FEO 5 on the retention of email in a client’s
file, “[a] lawyer must exercise his or her legal judgment when deciding what
documents or information to retain in a client’ file.” Whether a lawyer should
retain an electronic record that relates to a client’s representation “depends
upon the requirements of competent representation under the circumstances
of the particular case.” Id.

A lawyer must also exercise legal judgment, subject to the duty of compe-
tent representation, when deciding which format (electronic or paper) is the
most appropriate for the retention of records generated during the representa-
tion of a client. 2002 FEO 5; see also RPC 234 (paper documents in client’s file
may be converted and saved in an electronic format if original documents with
legal significance, such as wills, are stored in a safe place or returned to the
client, and documents stored in electronic format can be reproduced in a paper
format).

If an electronic record relative to a client’s matter would be helpful to suc-
cessor counsel, the electronic record is a part of the clients file. As explained in
CPR 3, aclient file does not include “the lawyer’s personal notes and incomplete
work product,” or “preliminary drafts of legal instruments or other preliminary
things which, unexplained, could place a lawyer in a bad light without further-
ing the interest of his former client.” Therefore, a lawyer may omit from the

records that are considered a part of the client’ file the following: (1) email con-
taining the client’s name if the email is immaterial, represents incomplete work
product, or would not be helpful to successor counsel; (2) drafting notes saved
in preliminary versions of a filed pleading since these are incomplete work prod-
uct; (3) notations or categorizations on documents stored in a discovery data-
base since these are incomplete work product; and (4) other items that are asso-
ciated with a particular client such as backups, voicemail recordings, and text
messages unless the items would be helpful to successor counsel.

If the lawyer determines that an electronic record is a part of a client’s file,
then the lawyer has a duty to provide a copy of the record to the client upon
the termination of the representation. Conversely, if the lawyer, in the exercise
of legal judgment, determines that the electronic record is not a part of the
client’s file, then the lawyer is not required, but may, provide a copy of the elec-
tronic record to the client.

Inquiry #2:
Are lawyers required to organize or store electronic records relative to a spe-
cific client matter in any particular manner?

Opinion #2:

An organized record-keeping system designed to safeguard client informa-
tion must include electronic records. See Opinion #1. The electronic records
must be organized in a manner that can be searched and compiled as necessary
for the representation of the client and for the release of the file to the client
upon the termination of the representation. A document management system
to track records by client and matter is recommended.

Because of the potential for electronic records to accumulate, one impor-
tant aspect of an organized record-keeping system is a procedure for regularly
exercising legal judgment as to whether to retain an electronic record in the
client’s virtual file. Such a procedure would, for example, require the regular iden-
tification of emails that should be retained and made a part of the client’s virtual
file. Waiting until the representation has ended and the client has requested the
file to identify electronic records that are a part of the client’s file may increase the
likelihood that an important electronic record will not be identified properly.

Inquiry #3:

When the representation terminates and the client requests the file, is the
lawyer or law firm required to provide the records in the format (electronic or
paper) requested by the client?

Opinion #3:

Many clients, or successor counsel, will have the technical expertise and finan-
cial ability to receive client records in an electronic format without experiencing
any problem or undue expense in opening, using, or reproducing the records.
These clients will probably prefer to receive the records in an electronic format.
However, there are clients, such as individuals or small businesses with limited
financial means or technical expertise, that cannot afford to purchase expensive
software or computer equipment simply to gain access to the records in their own
legal files. There must be a weighing of the interests of the lawyer or law firm in
producing the client’s file in an efficient and cost-effective manner against the
client’s interest in receiving the records in a format that will be useful to the client
or successor counsel.

Therefore, records that are stored on paper may be copied and produced to
the client in paper format if that is the most convenient or least expensive method
for reproducing these records for the client. If converting paper records to an elec-
tronic format would be a more convenient or less expensive way to provide the
records to the client, this is permissible if the lawyer or law firm determines that
the records will be readily accessible to the client in this format without undue
expense. Similarly, electronic records may be copied and provided to the client in
an electronic format (they do not have to be converted to paper) if the lawyer or
law firm determines that the records will be readily accessible to the client in this
format without undue expense. See 2002 FEO 5 (“in light of the widespread
availability of computers,” emails may be provided to a departing client in an
electronic format even if the client requests paper copies).

A lawyer should in most instances bear the reasonable costs of retrieving and
producing electronic records for a departing client. However, a lawyer or law firm
may charge a client the expense of providing electronic records if the client asks
the lawyer or law firm to do any of the following: (1) convert electronic records
from a format that is already accessible using widely used or inexpensive business
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software applications; (2) convert electronic records to a format that is not readily
accessible using widely used or inexpensive business software applications; or (3)
provide electronic records in a manner that is unduly expensive or burdensome.

Nevertheless, if the usefulness of an electronic record in a client file would be
undermined if the document is provided to the client or successor counsel in a
paper format, the record must be provided to the client in an electronic format
unless the client requests otherwise. For example, providing a spreadsheet with-
out the underlying formulas or providing a complex discovery database printed
in streams of text on reams of paper would destroy the usefulness of such data to
both the client and successor counsel. Similarly, a video recording cannot be
reduced to a paper format and therefore must be provided to the client in its orig-
inal format.

Lawyers are encouraged to discuss with a client at the beginning of a repre-
sentation the records that will be retained as a part of the client’ file, and the for-
mat in which the records will be produced at the termination of the representa-
tion.

2014 Formal Ethics Opinion 1
February 1, 2016

Protecting Confidential Client Information when Mentoring

Opinion encourages lawyers to become mentors to law students and new lawyers
(“protégés”) who are not employees of the mentor’s firm, and examines the application
of the duty of confidentiality to client communications to which a protégé maybe privy.

Editor’s Note: This opinion does not apply to law students certified pursuant
to the Rules Governing the Practical Training of Law Students (27 N.C.A.C 1C,
Section .0200) or to law students who are participating in formal law school pro
bono programs, externship programs, and clinics in which students participate in
client representation under the supervision of a lawyer. In addition, the opinion
does not apply to lawyers, employees, or law clerks (paid or volunteer) being
mentored or supervised by a lawyer within the same firm. This opinion addresses
issues pertaining to informal mentoring relationships between lawyers, or
between a lawyer and a law student, as well as to established bar and/or law school
mentoring programs. Mentoring relationships between a lawyer and a college or
a high school student are not addressed by this opinion because such relationships
require more restrictive measures due to these students’ presumed inexperience
and lack of understanding of a lawyer’s professional responsibilities, particularly
the professional duty of confidentiality.

For a legal analysis of whether a third party is an agent of the lawyer or the
client such that the attorney-client privilege is not waived although the third
party is privy to client-lawyer communications, see Berens v. Berens, No. COA15—
230, 2016 WL 1569215 (N.C. April 19, 2016)(applying State v. Murvin, 304
N.C. 523, 284 S.E.2d 289 (1981)).

Inquiry #1:

May a lawyer who is mentoring a law student (“protégé™) allow the student
to observe confidential client consultations between the lawyer and the lawyer’s
client?

Opinion #1:

Yes, if the client gives informed consent.

The duty of confidentiality is set forth in Rule 1.6. It provides that all com-
munications relative to a client’s matter are confidential and cannot be disclosed
unless the client consents, the client’s consent is implied as necessary to carry out
the representation, or one of the specific exceptions to the duty of confidentiality
in Rule 1.6(b) applies. If a law student/protégé is not an agent of the lawyer for
the purpose of representing the client, there is no implied client consent to dis-
closure of the client’s confidential information to the student. Moreover, none of
the specific exceptions to the duty of confidentiality apply in this situation. Only
the express informed consent of the client will permit disclosure of confidential
client information to a law student/protégé.

“Informed consent,” as defined in Rule 1.0, Terminology, “denotes the agree-
ment by the person to a proposed course of conduct after the lawyer has com-
municated adequate information and explanation appropriate under the circum-
stances.” Rule 1.0(f). Informed consent must be given in writing by the client or
confirmed in writing by the lawyer. See Rule 1.0(c). In the mentoring situation,
obtaining the client’s informed consent requires the lawyer to explain the risks to
the representation of the client that will be presented by the law student’s knowl-

edge of client confidential information and the law student’s presence during
client consultations.

One such risk is the possibility that the law student, who is not subject to the
Rules of Professional Conduct, will intentionally or unintentionally reveal the
client’s confidential information to unauthorized persons. To minimize this risk,
it is recommended that the law student be required to sign a confidentiality agree-
ment that emphasizes the duty not to disclose any client confidential information
unless the client and the lawyer give express consent.

The lawyer should also explain to the client any risk that the attorney-client
privilege® will not attach to client communications with the lawyer because of the
presence of the law student during the lawyer’s consultation with the client. If the
lawyer concludes that the student’s presence will jeopardize the attachment of the
privilege and the resulting harm to the client’s interests is substantial, the lawyer
should consider carefully whether it is appropriate to ask the client to consent to
the student’s presence during the consultation.

Inquiry #2:

A lawyer wants to be a mentor to a new lawyer (“protégé”) who is not
employed by or affiliated with the lawyer/mentor’s law firm. The lawyer/mentor
wants to allow the new lawyer to observe his consultations with clients and he
also wants to observe the new lawyer’s consultations with the new lawyer’s clients
in order to critique and advise the new lawyer.

May the lawyer/mentor allow the lawyer/protégé to observe confidential
client consultations between the lawyer/mentor and his client? May the
lawyer/protégé allow the lawyer/mentor to observe confidential client consulta-
tions between the lawyer/protégé and his client?

Opinion #2:

Yes, these observations are allowed with the client’s informed consent. See
Opinion #1. The observing lawyer should sign an agreement to maintain the
confidentiality of the information of the other lawyer’s client, in accordance
with Rule 1.6, and to avoid representations adverse to the client in accordance
with Rule 1.7 and Rule 1.9.

Both the lawyer/protégé and the lawyer/mentor should avoid the creation
of a conflict of interest with any existing or former clients by virtue of the men-
toring relationship. For example, the lawyer/protégé should not consult with a
lawyer he knows has represented the opposing party in the past without first
ascertaining that the matters are not substantially related and that the opposing
party is not represented in the current matter by the lawyer/mentor. Similarly,
the lawyer/mentor should obtain information sufficient to determine that the
lawyer/protégé’s matter is not one affecting the interests of an existing or for-
mer client. Rule 1.7 and Rule 1.9.

Inquiry #3:
When a lawyer seeks advice from a lawyer/mentor, what actions should be
taken to protect confidential client information?

Opinion #3:

If possible, the lawyer/protégé should try to obtain guidance from the
lawyer/mentor without disclosing identifying client information. This can
often be done by using a hypothetical. If the consultation is general and does
not involve the disclosure of identifying client information, client consent is
unnecessary.

If the consultation is intended to help the lawyer/protégé comply with the
ethics rules, client consent is not required because Rule 1.6(b)(5) allows a
lawyer to reveal protected client information to the extent that the lawyer rea-
sonably believes necessary “to secure legal advice about the lawyer’s compliance
with [the Rules of Professional Conduct].” Pursuant to Comment [10] to Rule
1.6:

A lawyer’s confidentiality obligations do not preclude a lawyer from secur-

ing confidential legal advice about the lawyer’s personal responsibility to

comply with [the Rules of Professional Conduct.] In most situations, dis-
closing information to secure such advice will be impliedly authorized for
the lawyer to carry out the representation. Even when the disclosure is not
impliedly authorized, paragraph (b)(5) permits such disclosure because of
the importance of a lawyer’s compliance with the Rules of Professional

Conduct.

If the consultation is for the client’s benefit, limited disclosure of client
information may be “impliedly authorized to carry out the representation.” See
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Rule 1.6(a). The lawyer should only disclose client information to a colleague
if the lawyer has determined that the confidentiality of the consultation is ade-
quately protected. Once the lawyer makes that determination, the client’s
express consent is unnecessary.

If the consultation does not involve advice about the lawyer’s compliance
with the Rules of Professional Conduct, a hypothetical is not practical, or the
consultation is not for the client’s benefit, the lawyer/protégé must obtain client
consent. See Opinion #2.

Under all circumstances, the lawyer/protégé and the lawyer/mentor should
avoid the creation of a conflict of interest with any existing or former clients by
virtue of the mentoring relationship. See Opinion #2; Rule 1.7 and Rule 1.9.

Endnote

1. The attorney-client evidentiary privilege to avoid compelled testimony applies to client
communications with a lawyer if (1) the relation of attorney and client existed at the time
the communication was made, (2) the communication was made in confidence, (3) the
communication relates to a matter about which the attorney is being professionally con-
sulted, (4) the communication was made in the course of giving or seeking legal advice for
a proper purpose although litigation need not be contemplated, and (5) the client has not
waived the privilege. State v. MclIntosh, 336 N.C. 517, 444 S.E.2d 438 (1994).
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Dual Representation of Trustee and Secured Creditor in Contested
Foreclosure

Opinion rules that a lawyer may not represent both the trustee and the secured
creditor in a contested foreclosure proceeding.

Inquiry:

A law firm has entered into a contract with an independent corporation to
serve as substitute trustee in any foreclosure proceeding initiated by the law
firm. No member of the law firm, or anyone related to any member of the law
firm, has any affiliation with or financial interest in the corporation.

May the law firm represent the corporation serving as the trustee in a con-
tested foreclosure proceeding, while also representing the secured creditor in
the proceeding?

Opinion:

No. As noted in NC Gen. Stat. §45-21.16(c), a trustee on a deed of trust
is “a neutral party and, while holding that position in the foreclosure proceed-
ing, may not advocate for the secured creditor or for the debtor in the foreclo-
sure proceeding.” Because of the conflict between the neutral, fiduciary role of
trustee and the role of an advocate for one of the parties to a contested foreclo-
sure, a number of ethics opinions hold that a lawyer serving as a trustee in a
contested foreclosure proceeding may not represent the secured creditor or the
debtor in the proceeding. 2008 FEO 11 (listing opinions).

By extension, a lawyer representing the trustee in a contested foreclosure
proceeding is also prohibited from representing the secured creditor or the
debtor in the proceeding. This is because the lawyer must advise the trustee on
maintaining a neutral role, and this representation would be materially limited
by the advocacy required to represent either the secured creditor or the debtor.
In fact, 2008 FEO 11 specifically prohibits the simultaneous representation in
a contested foreclosure proceeding of the secured creditor and a corporate
trustee specifically created by the lawyer’s firm to serve in this capacity. 2008
FEO 11, Opinion #5.

The Ethics Committee has recognized a limited exception to the prohibi-
tion on representation of the secured creditor by a lawyer for the trustee in a
contested foreclosure proceeding. This exception permits joint representation
of both the trustee and the secured creditor, but not in the contested foreclo-
sure itself. In 2004 FEO 3, a lawyer proposed to represent both the secured
creditor and the trustee in an unfair debt collection action filed by the borrower
against the secured creditor and the trustee. To enjoin the pending foreclosure
proceeding, the trustee was named as a party-defendant in the action. The
opinion holds that the lawyer may represent both the secured creditor and the
trustee as codefendants in this separate, tangential lawsuit brought by the bor-
rower if the lawyer determines that his representation will not be impaired, and
both the secured creditor and the trustee give informed consent. 2004 FEO 3
(applying a conflict of interest analysis under Rule 1.7).

2014 Formal Ethics Opinion 3
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Pro Bono Legal Services Provided by Government and Public Sector Lawyers
Opinion encourages government lawyers to engage in pro bono representation
unless prohibited by law from doing so.

Inquiry:

May a lawyer who works for the government or the public sector (hereafter
“government lawyer”) provide pro bono legal services to private individuals and
organizations pursuant to Rule 6.1?

Opinion:
Yes, if the government lawyer is not otherwise prohibited by law from
engaging in the private practice of law.
All lawyers have a professional responsibility to provide legal services to
those who are unable to pay as stated in Rule 6.1:
Every lawyer has a professional responsibility to provide legal services to
those unable to pay. A lawyer should aspire to render at least (50) hours of
pro bono publico legal services per year. In fulfilling this responsibility, the
lawyer should:
() provide a substantial majority of the (50) hours of legal services without
fee or expectation of fee to:
(1) persons of limited means;
(2) charitable, religious, civic, community, governmental, and education-
al organizations in matters that are designed primarily to address the
needs of persons of limited means; or
(3) individuals, groups, or organizations seeking to secure or protect civil
rights, civil liberties, or public rights, or charitable, religious, civic, com-
munity, governmental, and educational organizations in matters in fur-
therance of their organizational purposes, where the payment of standard
legal fees would significantly deplete the organization’s economic
resources or would be otherwise inappropriate.

Some government lawyers, however, are prohibited by statute from engag-
ing in the private practice of law. See, e.g., NC Gen. Stat. §884-2 (“No justice,
judge, magistrate, full-time district attorney, full-time assistant district attorney,
public defender, assistant public defender, clerk, deputy, or assistant clerk of the
General Court of Justice, register of deeds, deputy, or assistant register of deeds,
sheriff, or deputy sheriff shall engage in the private practice of law.”) and NC
Gen. Stat. 87A-754 (“Neither the chief administrative law judge nor any
administrative law judge may engage in the private practice of law...”).

A government lawyer is subject to the requirements of the Rules of
Professional Conduct when providing pro bono legal services. Although the pro
bono legal services may be very different from the legal work that the govern-
ment lawyer performs for his or her employer, the government lawyer must
provide competent and diligent representation. See Rule 1.1 and Rule 1.3.
Therefore, the government lawyer must ensure that he or she has the training
necessary to represent the pro bono client competently. In addition, the govern-
ment lawyer must communicate to the pro bono client that, in the course of
providing pro bono legal services, the lawyer is not acting on behalf of a govern-
ment agency or office but in his or her private capacity. See Rule 1.2 and Rule
14.

A government lawyer must also avoid conflicts of interests that may arise
when providing pro bono legal services to private persons or entities. See Rule
1.7. The Arizona State Bar opined that the unique position of a lawyer
employed by the government suggests that a heightened level of scrutiny for
possible conflicts of interest is warranted when a government lawyer engages
simultaneously in the private practice of law, albeit on a pro bono basis. Az.
State Bar, Ethics Op. 93-08 (1993). The government lawyer must examine
whether his or her employer and/or any public body that the government
lawyer represents has an interest in the pro bono matter. If so, and the interests
of the prospective private client are adverse to the government, or the govern-
ment lawyer’s representation of either the government or the prospective pri-
vate client will be materially limited, the lawyer must decline the representation
unless both the government and the prospective client give informed consent.
See Rule 1.7. Similarly, if the government lawyer formerly represented a public

Opinions: 10-261



body in the same matter or a matter that is substantially related to the proposed
pro bono representation, the government lawyer is prohibited from taking on
the pro bono representation if it would be adverse to formerly represented pub-
lic body unless this former client gives informed consent. See Rule 1.9. Because
of the potential for conflicts to arise, it is recommended that a government
lawyer limit his or her pro bono activities to practice areas that are unrelated to
the lawyer’s government work.

Government and public sector lawyers must abide by the confidentiality
rule. Rule 1.6(a) provides that a lawyer shall not reveal information acquired
during the professional relationship with a client unless the client gives
informed consent, the disclosure is impliedly authorized to carry out the rep-
resentation, or the disclosure is permitted by an exception set forth in para-
graph (b) of the rule. If the government lawyer is prohibited by his or her
employer from entering into a confidentiality agreement with a private person
or entity, the lawyer may not provide pro bono legal services to private clients.
Nevertheless, the government lawyer may still find opportunities to provide pro
bono service by participating in activities for improving the law, the legal sys-
tem, or the legal profession. See Rule 6.1(b)(2).

If a government lawyer intends to provide pro bono services outside the con-
text of a legal services organization or a nonprofit organization, before doing so
the lawyer would be wise to consult with a liability insurance carrier to deter-
mine whether to carry malpractice insurance. If the government lawyer will be
providing pro bono services under the auspices of a legal services organization
or other nonprofit or charitable organization, the government lawyer would be
wise to determine whether the legal services or nonprofit organization has lia-
bility insurance that will cover the government lawyer’s pro bono activities.

Government agencies and public sector offices are encouraged to adopt
internal policies that will facilitate pro bono legal service by government lawyers.
These policies should address, inter alia, the definition of pro bono, the types of
pro bono services to be performed, conflicts of interests, use of the employer’s
resources such as support staff and office equipment, and whether pro bono
legal services are to be provided during working hours or after.
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Serving Subpoenas on Health Care Providers Covered by HIPAA

Opinion rules that a lawyer may send a subpoena for medical records to an enti-
ty covered by HIPAA without providing the assurances necessary for the entity to
comply with the subpoena as set out in 45 C.FR. §164.512(e)(ii).

Introduction:

The Health Insurance Portability and Accountability Act of 1996 (HIPAA)
required the US Department of Health and Human Services (USDHHS) to
establish a set of national standards for the protection of certain health infor-
mation including identifiable medical records of individual patients. Pursuant
to this mandate, the USDHHS issued Standards for Privacy of Individually
Identifiable Health Information (the Privacy Rule), which established national
standards for the protection of protected health information. The Privacy Rule
applies to any health care provider who transmits health information in elec-
tronic form in connection with certain specified transactions.

At issue in this inquiry is 45 C.FR. 8164.512(e) of the Privacy Rule, which
pertains to disclosure of protected health information in judicial and adminis-
trative proceedings. Pursuant to 45 C.FR. §164.512(g), covered entities may
disclose protected health information in a judicial or administrative proceeding
if the request for the information is in response to an order from a court or
administrative tribunal. Such information may also be disclosed in response to
a subpoena or other lawful process if certain assurances regarding notice to the
individual or a protective order are provided. Specifically, a covered entity may
disclose protected health information if the covered entity receives satisfactory
assurance from the party seeking the information that reasonable efforts have
been made by such party to ensure that the individual who is the subject of the
requested protected health information was given notice of the request, or the
covered entity received satisfactory assurance from the party seeking the infor-
mation that reasonable efforts were made by such party to secure a qualified
protective order. 45 C.FER. §164.512(e)(1)(ii)(2013).

However, 45 C.FR. 8164.512(e)(1)(vi) allows a covered entity to disclose
protected health information in response to a subpoena without receiving sat-

isfactory assurance from the requesting party if the covered entity itself makes
reasonable efforts to provide notice to the individual or to seek a qualified pro-
tective order.

Inquiry #1:

May a lawyer send a subpoena to an entity covered by HIPAA and demand
compliance without providing the assurances set out in 45 C.FR.
8164.512(e)(ii)?

Opinion #1:

Yes, assuming the subpoena complies with the Rules of Civil Procedure.

As a matter of professional courtesy, if the lawyer does not provide the nec-
essary assurances set out in the Privacy Rule, the lawyer may include a letter
with the subpoena alerting the entity that certain health information may be
subject to state and/or federal privacy laws and informing the entity that it may
delay compliance with the subpoena for a reasonable amount of time to com-
ply with any applicable privacy laws. See Rule 1.2(a)(2) (lawyer does not violate
rules by treating others with courtesy). In addition to being a matter of profes-
sional courtesy, it may be in the client’s best interest to seek compliance with
federal and state privacy laws to avoid subsequent objections to the disclosure
of the produced materials that may cause delay, additional expense, or prohibit
the use of the produced materials.

Inquiry #2:
Would the response to Inquiry #1 be different if the health care provider
receiving the subpoena is also a client of the lawyer’s firm in an unrelated matter?

Opinion #2:

Assuming that the client seeking the medical records and the
provider/client have the same interest in seeing that the medical records are
produced in accordance with applicable law, the lawyer serving the subpoena
may, with the informed consent confirmed in writing of both clients, provide
advice to the provider/client relative to the requirements of the various privacy
rules and may give the provider/client a reasonable amount of time to comply.

If the lawyer provides advice to the provider/client relative to the subpoena
and a conflict arises pertaining to the subpoena (i.e., provider/client desires to
quash the subpoena or, upon the provider/client’s failure to respond to the sub-
poena, the client seeking the medical records is required to file a motion to
compel or a motion for sanctions), the lawyer may not represent either the
client seeking the records or the provider/client relative to the enforcement of
the subpoena, unless both clients give their informed consent confirmed in
writing.

Endnote

1. Summary of the HIPAA Privacy Rule, OCR Privacy Brief, US Department of Health
and Human Services, Office for Civil Rights: hhs.gov/ocr/privacy/hipaa/ understand-
ing/summary/index.html.
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Advising a Civil Litigation Client about Social Media

Opinion rules a lawyer must advise a civil litigation client about the legal ram-
ifications of the clients postings on social media as necessary to represent the client
competently. The lawyer may advise the client to remove postings on social media if
the removal is done in compliance with the rules and law on preservation and spo-
liation of evidence.

Inquiry #1:

A client’s postings and other information that the client has placed on a
social medial website (referred to collectively as “postings”) are relevant to the
issues in the client’s legal matter and, if the matter is litigated, might be used to
impeach the client. The client’s lawyer does not use social media and is unfa-
miliar with how social media functions.

What is the lawyer’s duty to be knowledgeable of social media and to advise
the client about the effect of the postings on the client’s legal matter?

Opinion #1:

Rule 1.1 requires lawyers to provide competent representation to clients.
Comment [8] to the rule specifically states that a lawyer “should keep abreast
of changes in the law and its practice, including the benefits and risks associat-
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ed with the technology relevant to the lawyer’s practice.” “Relevant technology”
includes social media. As stated in an opinion of the New Hampshire Bar
Association, N. H. Bar Ass’n Op. 2012-13/05, “counsel has a general duty to
be aware of social media as a source of potentially useful information in litiga-
tion, to be competent to obtain that information directly or through an agent,
and to know how to make effective use of that information in litigation.”

If the client’s postings could be relevant and material to the client’s legal
matter, competent representation includes advising the client of the legal ram-
ifications of existing postings, future postings, and third party comments.

Inquiry #2:

The client’s legal matter will probably be litigated, although a law suit has
not been filed. May the lawyer instruct the client to remove postings on social
media?

Opinion #2:

A lawyer may not counsel a client or assist a client to engage in conduct the
lawyer knows is criminal or fraudulent. Rule 1.2(d). In addition, a lawyer may
not unlawfully obstruct another party’s access to evidence or unlawfully alter,
destroy, or conceal a document or other material having potential evidentiary
value. Rule 3.4(a). The lawyer, therefore, should examine the law on preserva-
tion of information, spoliation? of evidence, and obstruction of justice to
determine whether removing existing postings would be a violation of the law.

If removing postings does not constitute spoliation and is not otherwise
illegal, or the removal is done in compliance with the rules and law on preser-
vation and spoliation of evidence, the lawyer may instruct the client to remove
existing postings on social media. The lawyer may take possession of printed or
digital images of the client’s postings made for purposes of preservation. See
N.Y. State Bar, Ethics Op. 745 (2013)(lawyer may advise a client about the
removal of postings if the lawyer complies with the rules and law on preserva-
tion and spoliation of evidence).

Inquiry #3:
May the lawyer instruct the client to change the security and privacy set-
tings on social media pages to the highest level of restricted access?

Opinion #3:
Yes, if doing so is not a violation of law or court order.

Endnotes

1. “Social media” is defined as “forms of electronic communication ([such] as Websites for
social networking and microblogging) through which users create online communities
to share information, ideas, personal messages, and other content ([such] as videos).”
Social Media, Merriam-Webster, merriam-webster.com/dictionaty/social%20 media
(last visited Jan. 20, 2015).

2. Blacks Law Dictionary 1437 (8th ed. 2004) defines spoliation as the intentional conceal-
ment, destruction, alteration or mutilation of evidence, usually documents, thereby mak-
ing them unusable or invalid. The doctrine of spoliation of evidence holds that when “a
party fails to introduce in evidence documents that are relevant to the matter in question
and within his control...there is a presumption, or at least an inference that the evidence
withheld, if forthcoming, would injure his case.” Jones v. GMRI, Inc., 144 N.C. App.
558, 565, 551 S.E.2d 867, 872(2001) (quoting Yarborough v. Hughes, 139 N.C. 199,
209, 51 S.E. 904, 907-08 (1905)).
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Duty to Avoid Conflicts When Advising Members of Nonprofit Organization

Opinion rules that a lawyer who provides free brief consultations to members of
a nonprofit organization must screen for conflicts prior to conducting a consulta-
tion.

Inquiry:

A nonprofit organization of nonlawyer professionals provides its members
with contact information for certain medical and other professionals who have
agreed to provide the members with brief consultations to answer questions on
various subjects that are relevant to the members’ professional practices.

The organization has asked Lawyer if she is willing to provide such consul-
tations to its members concerning their legal questions. If Lawyer agrees, she
will be described by the organization on its website as a member support legal
resource. It will be clear that Lawyer is not an employee of the organization and
that she has volunteered to provide such consultations directly to the organiza-

tion's members. Such consultations will be without charge to the members, and
the organization will not compensate Lawyer for her services.

Lawyer will secure the informed consent of each inquiring member to the
limited scope of such representation. However, Lawyer believes that it would
be impractical for Lawyer to conduct a conflicts search on each member who
calls her before she consults with that member concerning his or her legal ques-
tion.

It is reasonable to suppose that some members who call Lawyer for a free
consultation may, thereafter, wish to engage her to represent them on a paid
basis. However, the initial consultation is not conditioned on such continued
representation. Lawyer will conduct a conflicts check as to any member who
seeks to engage her in an ongoing representation before commencing such rep-
resentation.

Rule 6.5(a), Limited Legal Services Programs, provides:

A lawyer who, under the auspices of a program sponsored by a nonprofit

organization or court, provides short-term limited legal services to a client

without expectation by either the lawyer or the client that the lawyer will

provide continuing representation in the matter: (1) is subject to Rules 1.7

and 1.9(a) only if the lawyer knows that the representation of the client

involves a conflict of interest; and (2) is subject to Rule 1.10 only if the
lawyer knows that another lawyer associated with the lawyer in a law firm
is disqualified by Rule 1.7 or 1.9(a) with respect to the matter.

Is Lawyer’s initial consultation with members of the organization governed
by Rule 6.5 such that Lawyer is subject to Rules 1.7 and 1.9(a) only if she
knows that the representation of the client involves a conflict of interest?

Opinion:

No. Rule 6.5 does not apply. Comment [1] to Rule 6.5 states that “[I]egal
services organizations, courts, and various nonprofit organizations have estab-
lished programs through which lawyers provide short-term limited legal serv-
ices—such as advice or the completion of legal forms—that will assist persons
to address their legal problems without further representation by a lawyer.”
Rule 6.5 is designed to encourage lawyers to participate in nonprofit programs
offering limited legal services on a short-term basis. Examples of such programs
include legal-advice hotlines, advice-only clinics, or pro se counseling pro-
grams. See Rule 6.5, cmt. [1]. As noted in Comment [1] to Rule 6.5: “Such
programs are normally operated under circumstances in which it is not feasible
for a lawyer to systematically screen for conflicts of interest as is generally
required before undertaking a representation.” Therefore, Rule 6.5 relaxes the
application of the conflict of interest rules.

Rule 6.5 was adopted in response to concerns that a strict application of the
conflicts of interest rules may be deterring lawyers from serving as volunteers
in programs providing short-term limited legal services under the auspices of a
nonprofit organization or a court-annexed program. See Ann. Model Rules of
Prof’l Conduct R. 6.5 (7th ed. 2009). Rule 6.5’ exception to the duty to avoid
conflicts of interest applies only where it is not feasible for the lawyer to com-
plete a comprehensive conflicts check prior to undertaking the representation.
The proposed arrangement with Lawyer does not present such a scenario.
Upon being contacted by a member of the nonprofit organization, it is feasible
for Lawyer to complete a conflicts check prior to conducting the initial consul-
tation. Therefore, Rule 6.5 does not apply and Lawyer has a duty to screen for
conflicts of interest as otherwise set out in the Rules of Professional Conduct.

2014 Formal Ethics Opinion 7
October 24, 2014

Use of North Carolina Subpoena to Obtain Documents from Foreign Entity or
Individual

Opinion rules that a lawyer may provide a foreign entity or individual with a
North Carolina subpoena accompanied by a statement/letter explaining that the
subpoena is not enforceable in the foreign jurisdiction, the recipient is not required
to comply with the subpoena, and the subpoena is being provided solely for the recip-
ients records.

Editor's note: This opinion supplements and clarifies 2010 FEO 2,
Obtaining Medical Records from Out of State Health Care Providers.

Inquiry #1:
In a state legal matter, a lawyer wishes to obtain documents from a medical
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provider or other entity that is not located in North Carolina and does not have
a registered agent in the state (foreign entity). The lawyer contacts the foreign
entity and requests the documents. The lawyer informs the foreign entity that
the subpoena power set out in N.C. R. Civ. P. 45 does not extend to the foreign
jurisdiction. The foreign entity indicates that it will comply with the request
for documents upon the receipt of a North Carolina subpoena “for its records.”

May the lawyer provide the foreign entity with a North Carolina subpoena
accompanied by a statement/letter explaining that the subpoena is not enforce-
able in the foreign jurisdiction and is provided to the entity solely for the enti-
ty’s records?

Opinion #1:

Yes. Rule 8.4(c) states that it is professional misconduct for a lawyer to
engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.
RPC 236 provides that it is false and deceptive for a lawyer to use the subpoena
process to mislead the custodian of documentary evidence as to the lawyer's
authority to require the production of such documents. 2010 FEO 2 prohibits
a lawyer’s use of a subpoena to request medical records under the authority of
Rule 45 knowing that the North Carolina subpoena is unenforceable. 2010
FEO 2 explains that if “the North Carolina subpoena is not enforceable out of
state, the lawyer may not misrepresent to the out of state health care provider
that it must comply with the subpoena.”

RPC 236 and 2010 FEO 2 prohibit a lawyer from making misrepresenta-
tions to the subpoena recipient that the lawyer has the legal authority to issue
the subpoena under Rule 45 or misleading the recipient as to whether compli-
ance with the subpoena is required by law.

If the subpoena is accompanied by a statement/letter explaining that the
subpoena is not enforceable in the foreign jurisdiction, the recipient is not
required to comply with the subpoena, and the subpoena is being provided
solely for the entity’s records, the lawyer has not made misrepresentations to,
nor misled, the subpoena recipient. The subpoena recipient is aware that it can-
not be compelled to comply with the subpoena and may determine whether to
provide the requested documents voluntarily.

Inquiry #2:

Would the answer differ if the lawyer wishes to obtain the appearance and
testimony of an individual over which the North Carolina court does not have
in personam jurisdiction?

Opinion #2:

No. If an individual requests a North Carolina subpoena, knowing that the
North Carolina court lacks in personam jurisdiction over the individual and
the subpoena will not be enforceable, the lawyer may provide the individual
with the subpoena, accompanied by a statement/letter explaining that the sub-
poena is not enforceable as to the individual and is being provided solely at the
individual’s request.

2014 Formal Ethics Opinion 8
January 23, 2015

Accepting an Invitation from a Judge to Connect on LinkedIn

Opinion rules that a lawyer may accept an invitation from a judge to be a “con-
nection” on a professional networking website, and may endorse a judge. However,
a lawyer may not accept a legal skill or expertise endorsement or a recommendation
from a judge.

Facts:

Lawyer has a profile listing on LinkedIn, a social networking website for
people in professional occupations. The website allows registered users (“mem-
bers”) to maintain a list of contact details on their LinkedIn pages for people
with whom they have some level of relationship via the website. These contacts
are called “connections.” Members can invite anyone (whether a site user or
not) to become a connection.

LinkedIn can be used to list jobs and search for job candidates, to find
employment, and to seek out business opportunities. Members can view the
connections of other members, post their photographs, and view the photos of
other members. Members can post comments on another member’s profile
page. Members can also endorse or write recommendations for other members.
Such endorsements or recommendations, if accepted by the recipient, are post-

ed on the recipient’s profile listing.

Inquiry #1:
May a lawyer with a professional profile on LinkedIn accept an invitation
to connect from a judge?

Opinion #1:

Yes. Interactions with judges using social media are evaluated in the same
manner as personal interactions with a judge, such as an invitation to dinner.
In certain scenarios, a lawyer may accept a judge’s dinner invitation. Similarly,
in certain scenarios, a lawyer may accept a LinkedIn invitation to connect from
a judge. However, if a lawyer represents clients in proceedings before a judge,
the lawyer is subject to the following duties: to avoid conduct prejudicial to the
administration of justice; to not state or imply an ability to influence improp-
erly a government agency or official; and to avoid ex parte communications
with a judge regarding a legal matter or issue the judge is considering. See Rule
3.5 and Rule 8.4. These duties may require the lawyer to decline a judge’s invi-
tation to connect on LinkedIn.

Rule 8.4(d) provides that it is professional misconduct for a lawyer to
“engage in conduct that is prejudicial to the administration of justice.” Rule
8.4(e) provides that it is professional misconduct for a lawyer to “state or imply
an ability to influence improperly a government agency or official.” Lawyers
have an obligation to protect the integrity of the judicial system and to avoid
creating an appearance of judicial partiality. See 2005 FEO 1.

If a lawyer receives an invitation to connect from a judge during the pen-
dency of a matter before the judge, and the lawyer concludes that accepting the
invitation will impair the lawyer’s compliance with these duties, the lawyer
should not accept the judge’s invitation to connect until the matter is conclud-
ed. The lawyer may communicate to the judge the reason the lawyer did not
accept the judge's invitation. Such a communication with the judge is not a
prohibited ex parte communication provided the communication does not
include a discussion of the underlying legal matter.

Rule 3.5 prohibits lawyers from engaging in ex parte communications with
a judge. Because connected members can post comments on each other’s pro-
file pages, the connection between a judge and a lawyer appearing in a matter
before the judge could lead to improper ex parte communications. Therefore,
while the lawyer has a matter pending before a judge, the lawyer may not use
LinkedIn or any other form of social media to communicate with the judge
about the pending matter.

Rule 8.4(f) provides that it is professional misconduct for a lawyer to
“knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law.” To the extent that a judge is
prohibited by the North Carolina Code of Judicial Conduct from participating
in LinkedIn, or from sending invitations to connect to lawyers, a lawyer may
not assist the judge in violating such prohibitions.

Inquiry #2:
May the lawyer send an invitation to connect to a judge?

Opinion #2:
Yes, subject to the limitations described in Opinion #1.

Inquiry #3:

A LinkedIn member has the option of displaying a “skills & expertise” sec-
tion within his profile. A member can add items to the “skills & expertise” sec-
tion of his profile page. In addition, some connections can add a new item to
another member’s “skills & expertise” section, can “endorse” a skill or expertise
already listed for the member, or write a recommendation for the member. A
member who is being endorsed by another member will receive a notification
containing the identity of the endorser and the specific skill or expertise that is
being endorsed. The member may decline the endorsement entirely or choose
the specific endorsements to be displayed. The endorsed member may also sub-
sequently edit the “skills & expertise” section to “hide” selected endorsements.
If a member endorses another member, and the endorsement is not declined
by the recipient, the endorser’s name and profile picture will appear next to the
skill on the endorsed member’s profile.

A recommendation is a comment written by a LinkedIn member to recog-
nize or commend another member. When someone recommends a member,
the recommended member will receive a message in the recommended mem-
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ber’s LinkedIn inbox and a notification on the members “Manage
Recommendations” page. Recommendations are only visible to connections. A
member can choose to hide a recommendation from the member’s profile but
cannot delete it. Recommendations written for others can be withdrawn or
revised.

May a lawyer endorse a judge’s legal skills or expertise or write a recommen-
dation on the judge’s profile page?

Opinion #3:
Yes, subject to the limitations explained in Opinion #1.

Inquiry #4:
May a lawyer accept an endorsement or recommendation from a judge and
display the endorsement or recommendation on his profile page?

Opinion #4:

No. Displaying an endorsement or recommendation from a judge on a
lawyer’s profile page would create the appearance of judicial partiality and the
lawyer must decline. See Rule 8.4(g).

Inquiry #5:
May a lawyer accept and post endorsements and recommendations on his
LinkedIn profile page from persons other than judges?

Opinion #5:

Lawyers are professionally obligated to ensure that communications about
the lawyer or the lawyer’s services are not false or misleading. See Rule 7.1(a).
Provided that the content of the endorsement or recommendation is truthful
and not misleading in compliance with the requirements of Rule 7.1, the
lawyer may post endorsements and recommendations from persons other than
judges on the lawyer’s LinkedIn profile page. See 2012 FEO 8.

Inquiry #6:

Lawyer A previously accepted and displayed on his LinkedIn profile page
an endorsement or recommendation from Lawyer B, who subsequently
became a judge. Is Lawyer A required to remove Lawyer B’s endorsement or
recommendation?

Opinion #6:
Yes, if Lawyer A knows, or reasonably should know, that Lawyer B has
become a judge. See Opinion #4.

Inquiry #7:
Do the holdings in this opinion apply to other social media applications
such as Facebook, Twitter, Google+, Instagram, and Myspace?

Opinion #7:

The holdings apply to any social media application that allows public dis-
play of connections, endorsements, or recommendations between lawyers and
judges.

2014 Formal Ethics Opinion 9
July 17, 2015

Use of Tester in an Investigation that Serves a Public Interest

Opinion rules that a private lawyer may supervise an investigation involving
misrepresentation if done in pursuit of a public interest and certain conditions are
satisfied.

Note: This opinion does not apply to the conduct of a government lawyer. As
explained in comment [1] to Rule 8.4, the prohibition in Rule 8.4(a) against
knowingly assisting another to violate the Rules of Professional Conduct or
violating the Rules of Professional Conduct through the acts of another does
not prohibit a government lawyer from providing legal advice to investigatory
personnel relative to any action such investigatory personnel are lawfully enti-
tled to take.

In addition, this opinion is limited to private lawyers who advise, direct, or
supervise conduct involving dishonesty, deceit, or misrepresentation as
opposed to a lawyer who personally participates in such conduct.

Inquiry:

Attorney A was retained by Client C to investigate and, if appropriate, file

a lawsuit against Client C’s former employer, E. Employer E employed Client

C as a janitor and required him to work 60 hours per week. E paid Client C a
salary of $400 per week. Attorney A believes that because his client’s employ-
ment was a “hon-exempt position” under the North Carolina Wage and Hour
Act, the payment method used by E was unlawful. Instead, E should have paid
Client C at least $7.25 (minimum wage) per hour for each of the first 40 hours
Client C worked per week, and at least $10.88 (time and a half) for each hour
in excess of 40 (overtime) that Client C worked per week.

Prior to filing a lawsuit, Attorney A wants to retain a private investigator to
investigate E’s wage payment practices. The private investigator suggests using
lawful, but misleading or deceptive tactics, to obtain the information Attorney
A seeks. For example, the private investigator may pose as a person interested
in being hired by E in the same capacity as Client C to see if E violates the
North Carolina Wage and Hour Act when compensating the investigator.

Prior to filing a lawsuit, may Attorney A retain a private investigator who
will misrepresent his identity and purpose when conducting an investigation
into E’s wage payment practices?

Opinion:

The Rules of Professional Conduct are rules of reason and there are
instances when the use of misrepresentation does not violate Rule 8.4(a)’s pro-
hibition on the use of third parties to engage in conduct involving misrepre-
sentation. See Rule 0.2, Scope, and Rule 8.4(a) and (c).

Other jurisdictions have interpreted their Rules of Professional Conduct to
permit lawyer supervision of investigations involving misrepresentation in cir-
cumstances similar to that set out in the instant inquiry. For example, the bars
of Arizona and Maryland permit lawyers to use “testers” who employ misrep-
resentation to collect evidence of discriminatory practices. Ariz. State Bar
Comm. on the Rules of Prof’l Conduct, Op. 99-11 (1999); Maryland Bar
Ass'n, Op. 2006-02 (2005). These ethics opinions conclude that testers are
necessary to prove discriminatory practices and, therefore, serve an important
public policy. The State Bar of Arizona opined that it would be inconsistent
with the intent of the Rules of Professional Conduct to interpret the rules to
prohibit a lawyer from supervising the activity of testers. Ariz. State Bar
Comm. on the Rules of Prof’l Conduct, Op. 99-11 (1999).

The objective of Rule 8.4 is set out in comment [3] to the rule: “The pur-
pose of professional discipline for misconduct is not punishment, but to pro-
tect the public, the courts, and the legal profession.” The challenge is to balance
the public’s interest in having unlawful activity fully investigated and possibly
thereby stopped, with the public’s and the profession’s interest in ensuring that
lawyers conduct themselves with integrity and honesty. In an attempt to bal-
ance these two important interests, we conclude that a lawyer may advise,
direct, or supervise an investigation involving pretext under certain limited cir-
cumstances.

In the pursuit of a legitimate public interest such as in investigations of dis-
crimination in housing, employment and accommodations, patent and intel-
lectual property infringement, and the production and sale of contaminated
and harmful products, a lawyer may advise, direct, and supervise the use of
misrepresentation (1) in lawful efforts to obtain information on actionable vio-
lations of criminal law, civil law, or constitutional rights; (2) if the lawyer’s con-
duct is otherwise in compliance with the Rules of Professional Conduct;! (3)
the lawyer has a good faith belief that there is a reasonable possibility that a vio-
lation of criminal law, civil law, or constitutional rights has taken place, is tak-
ing place, or will take place in the foreseeable future;2 (4) misrepresentations
are limited to identity or purpose; and (5) the evidence sought is not reasonably
available through other means. A lawyer may not advise, direct, or supervise
the use of misrepresentation to pursue the purely personal interests of the
lawyer’s client, where there is no public policy purpose, such as the interests of
the principal in a family law matter.

If Attorney A concludes that each of the above conditions is satisfied, he
may retain a private investigator to look into E’s wage payment practices, which
investigation may include misrepresentations as to identity and purpose.

Endnotes

1. Rule 4.2(a) prohibits a lawyer from communicating about the subject of the representa-
tion with a person the lawyer knows to be represented by another lawyer in the matter
unless the other lawyer consents or the communication is authorized by law or court
order. A lawyer may not violate this rule through the acts of another, including an inves-
tigator. Rule 8.4(a).
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2. Government evidence or data that supports the conclusion that random testing will
uncover illegal discriminatory conduct is a sufficient basis for a lawyer’s “good faith
belief” under this condition. For example, federal funding and contracts for Legal Aid of
North Carolina, Inc.’s (LANC) Fair Housing Project require the performance of system-
atic fair housing testing to uncover patterns, practices, barriers, and other more subtle
forms of unlawful housing discrimination in North Carolina. Studies and evidence
developed by US Department of Housing and Urban Development confirm that sys-
tematic fair housing testing is an important tool to detect housing discrimination. A
LANC lawyer may rely on such evidence to form a good faith belief that there is a rea-
sonable possibility that a violation of fair housing law has, is, or will take place and that
random audits by “testers” supervised by the lawyer will uncover such conduct.

2014 Formal Ethics Opinion 10
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Lawyer Owned Adoption Agency

Opinion rules that a lawyer who handles adoptions as part of her or his law
practice and also owns a financial interest in a for-profit adoption agency may, with
informed consent, represent an adopting couple utilizing the services of the adoption
agency but may not represent the biological parents.

Facts:

Attorneys A and B, who handle independent adoptions as part of their law
practice, also manage a for-profit adoption agency called “Adopt a Child.”
Adopt a Child is a limited liability company. Attorneys A and B receive com-
pensation from Adopt a Child. The agency’s office is located in separate office
space within Attorneys A and B’ firm. It has a separate telephone number, sig-
nage, fax machine, and copy machine. Adopt a Child is staffed by one employ-
ee. Adopt a Child contracts with independent social workers to screen and
counsel birthmothers. Without assistance or influence from Attorneys A and
B, a social worker conducts a home study on the adopting couple. The social
worker then prepares a report which is reviewed by a supervisor and a review
committee. A director of Adopt a Child may or may not be a member of the
review committee. If the review committee approves the home study, the adop-
tion proceeds. The adopting couple then engages a lawyer to represent their
interests. If the home study report is unfavorable, the report is sent to the
Department of Social Services. The adopting couple thereafter cannot become
a client of Adopt a Child.

Typically, adopting couples learn about Adopt a Child through the agency’s
website and advertisements. An initial consultation with Attorney A or
Attorney B is arranged. Attorney A or Attorney B meets with the adopting cou-
ple to discuss the adoption process. If the adopting couple has identified a child
to adopt, then Attorneys A and B proceed with the legal work necessary to
complete an independent adoption. If the adopting couple is interested in
adoption, but needs assistance in finding a child, a list of licensed adoption
agencies is provided to the adopting couple. The adopting couple is informed
that Attorneys A and B manage and own Adopt a Child. The adopting couple
is encouraged to investigate other available agencies. If the adopting couple
decides to use Adopt a Child, the adopting couple is given an application form
and asked to pay a $200 application fee. Once approved, the adopting couple
becomes a client of Adopt a Child.

Adopting couples pay a $4,500 fee to Adopt a Child, which gives adopting
couples the following services: a completed home study, a family profile by a
local artist, a two-page website, and access to birthmothers. Once there is a
match between a birthmother and an adopting couple, the adopting couple
signs a fee contract with the law firm and pays a legal fee to the law firm for
legal services. Additional fees may occur in the form of pass-through costs for
the birthmother’s living and medical expenses, and legal fees as necessary for
termination of parental rights, interstate legal representation, etc. The adopting
couple is informed that if there is a conflict of interest, such as a dispute
between the birthmother and the adopting couple or between the adopting
couple and Adopt a Child, the adopting couple must hire another lawyer to
represent them.

Inquiry #1:

May Attorneys A and B co-manage and accept compensation as managers
of Adopt a Child and provide legal services to the adopting couple and Adopt
a Child?

Opinion #1:

Yes. The primary concern in this inquiry is the ability of Attorneys A and
B to identify and manage conflicts of interest. Actual or potential conflicts of
interest exist based on (1) the lawyers’ ownership of Adopt a Child, and (2) the
referral of an adopting couple represented by Attorney A or Attorney B to
Adopt a Child, or the referral of a client of Adopt a Child to Attorney A or
Attorney B for legal representation in the adoption.

Rule 1.7 prohibits concurrent conflicts of interest. One type of concurrent
conflict of interest exists if the representation of one or more clients may be
materially limited by a personal interest of the lawyer. Comment [10] to Rule
1.7 provides, “[t]he lawyer's own interests should not be permitted to have an
adverse effect on representation of a client. In addition, a lawyer may not
allow related business interests to affect representation, for example, by refer-
ring clients to an enterprise in which the lawyer has an undisclosed financial
interest.”

Before Adopt a Child may refer an adopting couple to Attorney A and
Attorney B for legal services, the agency, acting through the two lawyers, must
reasonably conclude that the lawyers can adequately protect the interests of the
adopting couple and that their professional judgment on behalf of the adopting
couple will not be adversely affected by their financial interest in Adopt a
Child. The adopting couple must give informed consent to the representation,
confirmed in writing. As part of the disclosure necessary for informed consent,
the adopting couple must be informed that in the event of a conflict between
the adopting couple and Adopt a Child, Attorneys A and B must withdraw
from the representation and the adopting couple will need to obtain new coun-
sel. See Rule 1.7(b).

If a couple that wants to adopt are already clients of either Attorney A or
Attorney B, the lawyers may refer the couple to Adopt a Child for adoption
services only in compliance with the Rules of Professional Conduct.

The referral of the adopting parents to Adopt a Child implicates Rule 5.7
as well as Rule 1.8. Adopt a Child provides “law-related services.” Rule 5.7 sets
out the ethical responsibilities for a lawyer who provides such services.
Comment [6] to Rule 5.7 provides that when a client-lawyer relationship exists
with a person who is referred by a lawyer to an ancillary business controlled by
the lawyer, the lawyer must comply with Rule 1.8(a) pertaining to business
transactions with clients. See also Rule 1.8, cmt. [1]. Pursuant to Rule 1.8(a) a
lawyer may only enter into a business transaction with a client if: (1) the trans-
action and terms are fair and reasonable to the client and are fully disclosed and
transmitted in writing in a manner that can be reasonably understood by the
client; (2) the client is advised in writing of the desirability of seeking, and is
given a reasonable opportunity to seek, the advice of independent legal counsel
on the transaction; and (3) the client gives informed consent, in writing signed
by the client, to the essential terms of the transaction and the lawyer's role in
the transaction. Accordingly, a lawyer must make these disclosures and secure
the requisite consent before providing law related services to a client.

In 2000 FEO 9, the Ethics Committee held that a lawyer who was also a
certified public accountant could provide legal services and accounting services
from the same office. The opinion cites Rule 1.7 and provides that the lawyer
may offer accounting services to his legal clients, provided the lawyer fully dis-
closes his self-interest in making a referral to himself, and the lawyer determines
that the referral is in the best interest of the client.

Before referring legal clients to Adopt a Child, Attorneys A and B must
make an independent professional determination that the services offered by
Adopt a Child will best serve the interests of the adopting couple. In addition,
the adopting couple must be informed that, if they become clients of Adopt a
Child, they are not obligated to employ Attorneys A and B to handle the legal
work related to an adoption, and that they have the right to legal counsel of
their choice. Likewise, if a couple comes in for a legal consultation concerning
adoption, Attorneys A and B must explain the relationship between Adopt a
Child and their firm and their financial interest in the agency before referring
the adopting couple to their agency. The adopting couple must be given access
to other agencies and the freedom to choose another adoption agency even if
they decide to retain Attorneys A and B to perform their legal work.

If Attorneys A and B comply with the requirements set out in Rule 1.7(b),
Rule 1.8(a), and Rule 5.7, they may refer their legal clients to Adopt a Child.
Similarly, if Attorneys A and B comply with the requirements of Rule 1.7(b)
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and Rule 1.8(a), they may accept referrals from Adopt a Child.

Inquiry #2:
May Attorneys A and B simultaneously represent the adopting couple,
Adopt a Child, and the birth parent(s)?

Opinion #2:

No. Rule 1.7(a) provides that a lawyer shall not represent a client if the rep-
resentation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if (1) the representation of one client will be directly adverse to
another client; or (2) the representation of one or more clients may be materi-
ally limited by the lawyer's responsibilities to another client.

In an informal opinion, the ABA opined as follows,
An adoption is a highly emotional undertaking for both the adoptive and
the biological parent. In such situations, the lawyer must take particular
care that the client fully understands the significance of the legal actions
being taken. The lawyer has the obligation not only to advise the client of
the legal rights and responsibilities, but also to counsel regarding the advis-
ability of the action contemplated. See Rule 1.4. The biological parent is
entitled to a full disclosure of all rights and obligations involved in the con-
sent to the adoption, revocation of consent, post-adoptive rights, and post-
adoptive restrictions, as well as the rights and obligations assumed by the
adoptive parent. Where represented by counsel, the biological parent has
the right to expect the lawyer to anticipate the consequences of the surren-
der and advise accordingly.

The rights surrendered by the biological parent and those assumed by the

adoptive parent are in potential conflict . The biological parent's right to

revoke the consent is in direct conflict with the interests of the adoptive par-
ent. The biological parent has the right to independent advice regarding the
revocation of the consent.

The lawyer representing the adoptive parent owes the duty to counsel the

adoptive parent and to assist the adoptive parent in securing the consent

and avoiding revocation. The rights of the adoptive parent after the adop-
tion decree is final may be antagonistic to perceived rights of the biological
parent.

The inherent conflicts cannot be reconciled. Thus, the lawyer seeking to

represent both the adoptive and biological parents in a private adoption

proceeding cannot have a reasonable belief that the representation of one
client would not adversely affect the relationship with or representation of

the other client. See Rule 1.7
ABA Comm. on Ethics and Prof'l Responsibility, Informal Op. 87-1523
(1987).

We agree with the reasoning of the ABA opinion and conclude that it is a
nonconsentable conflict for Attorneys A and B to represent the birth parents
and simultaneously represent the adopting couple and/or Adopt a Child.

Inquiry #3:
What, if any, communication may Attorneys A and B have with a birth
parent?

Opinion #3:

Rule 4.3 provides,
[in dealing on behalf of a client with a person who is not represented by
counsel, a lawyer shall not: (a) give legal advice to the person, other than
the advice to secure counsel, if the lawyer knows or reasonably should
know that the interests of such person are or have a reasonable possibility
of being in conflict with the interests of the client; and (b) state or imply
that the lawyer is disinterested. When the lawyer knows or reasonably
should know that the unrepresented person misunderstands the lawyer's
role in the matter, the lawyer shall make reasonable efforts to correct the
misunderstanding.

Any communication between a birth parent and the law firm must be lim-
ited to providing or collecting information to be used to complete the forms
required by Adopt a Child.

Attorneys A and B must ensure that the birth parent(s) are provided with a
written disclosure statement that explains that Adopt a Child is not a law firm;
Attorneys A and B do not represent the birth parent(s) and cannot provide the
birth parent(s) with legal advice; any communication with the law firm does
not create a client-lawyer relationship; and the birth parent(s) are entitled to

retain separate legal representation; and that the adopting couple will pay the
legal fees.

2015 Formal Ethics Opinion 1
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Preparing Pleadings and Other Filings for an Unrepresented Opposing Party

Opinion rules that a lawyer may not prepare pleadings and other filings for an
unrepresented opposing party in a civil proceeding currently pending before a tribu-
nal if doing so is tantamount to giving legal advice to that person.

Background:

The Ethics Committee recently received several inquiries on whether a
lawyer may prepare a pleading or other filing for an unrepresented opposing
party in a civil proceeding. There are a number of rules and ethics opinions that
address this issue, but not collectively. The purpose of this opinion is to provide
guiding principles for when a lawyer may prepare a pleading or other filing for
an unrepresented opposing party.

This opinion is limited to the drafting of pleadings and filings attendant to
a proceeding that is currently pending before a tribunal (as that term is defined
in Rule 1.0(n)), and to the drafting of any agreement between the parties to
resolve the issues in dispute in the proceeding including a release or settlement
agreement. The principles do not address the drafting of documents necessary
to close a business transaction or other matters that are not the subject of a for-
mal proceeding before a tribunal. “Pleading or filing” is used throughout the
opinion to include any document that is filed with the tribunal and any agree-
ment between the parties to settle their dispute and terminate the proceeding.

Survey of Rules and Opinions:

Rule 4.3(a) provides that, in dealing on behalf of a client with a person who
is not represented by counsel, a lawyer shall not give legal advice to the person,
other than the advice to secure counsel, if the lawyer knows or reasonably
should know that the interests of such person are or have a reasonable possibil-
ity of being in conflict with the interests of the client.

Comment [2] to Rule 4.3 clarifies that Rule 4.3 does not prohibit a lawyer
from negotiating the terms of a transaction or settling a dispute with an unrep-
resented person. As long as the lawyer explains that the lawyer represents an
adverse party and is not representing the person, the lawyer may inform the
person of the terms on which the lawyer's client will enter into an agreement
or settle a matter and may prepare documents that require the unrepresented
person's signature.

CPR 296, which was adopted in 1981 under the Code of Professional
Responsibility which was then in effect, opines that a lawyer may not send to
or directly make available to an unrepresented defendant an acceptance of serv-
ice and waiver form waiving the right to answer and to be notified of the date
of trial. However, a lawyer may send to a defendant a form solely for acceptance
of service. See CPR 121.

RPC 165, adopted in 1993, states that, “[ijn order to accomplish her
client's purposes, the attorney may draft a confession of judgment for execu-
tion by the adverse party and solicit its execution by the adverse party so long
as the attorney does not undertake to advise the unrepresented party concern-
ing the meaning or significance of the document or to state or imply that she
is disinterested.” The opinion continues:

[a]lthough previous ethics opinions, CPRs 121 and 296, have ruled that it
is unethical for a lawyer to furnish consent judgments to unrepresented
adverse parties for their consideration and execution, there appears to be no
basis for such a prohibition when the lawyer is not furnishing a document
which appears to represent the position of the adverse party such as an
answer, and the lawyer furnishing a confession of judgment or consent
judgment does not undertake to advise the adverse party or feign disinter-
estedness. CPRs 121 and 296 are therefore overruled to the extent they are
in conflict with this opinion.

2009 Formal Ethics Opinion 12 rules that a lawyer may prepare an affidavit
and confession of judgment for an unrepresented adverse party provided the
lawyer explains who he represents and does not give the unrepresented party
legal advice; however, the lawyer may not prepare a waiver of exemptions for
the adverse party.

2002 Formal Ethics Opinion 6 provides that the lawyer for the plaintiff
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may not prepare the answer to a complaint for an unrepresented adverse party
to file pro se. The basis for this holding is also the prohibition on giving legal
advice to a person who is not represented by the lawyer.

Guiding Principles

The survey of the existing opinions demonstrates that some pleadings or fil-
ings that solely represent the interests of one party to a civil proceeding may be
prepared by a lawyer representing the interests of the opposing party.

However, because of the prohibitions in Rule 4.3, a lawyer may not draft a
pleading or filing to be signed solely by an unrepresented opposing party if
doing so is tantamount to giving legal advice to that person. A lawyer may draft
a pleading or filing to be signed solely by an unrepresented opposing party if
the document is necessary to settle the dispute with the lawyer’s client and will
achieve objectives of both the lawyer’s client and the unrepresented opposing
party. Pursuant to Rule 4.4(a), which prohibits the use of “means” that have no
substantial purpose other than to embarrass, delay, or burden a third person,
when presenting a pleading or filing for execution, the lawyer must avoid using
tactics that intimidate or harass the unrepresented opposing party.

In applying these guiding principles, a lawyer must avoid the overreaching
which is tantamount to providing legal advice to an unrepresented opposing
party. The lawyer should consider whether (1) the rights, if any, of the unrep-
resented opposing party will be waived, lost, or otherwise adversely impacted
by the pleading or filing, and the significance of those rights; (2) the pleading
or filing solely represents the position of the unrepresented opposing party
(e.g., an answer to a complaint); (3) the pleading or filing gives the unrepre-
sented opposing party some benefit (e.g., acceptance of service to avoid person-
al service by the sheriff at the person’s home or work place); (4) the legal con-
sequences of signing the document are not clear from the document itself (e.g.,
the hidden consequences of signing a waiver of right to file an answer in a
divorce proceeding has hidden consequences); (5) the pleading or filing goes
beyond what is necessary to achieve the client’s primary objectives; or (6) the
pleading or filing will require the signature of a judge or other neutral who can
independently evaluate the pleading or filing. If a disinterested lawyer would
conclude that the unrepresented opposing party should not agree to sign the
pleading or filing under any circumstances without advice of counsel, or the
lawyer is not able to articulate why it is in the interest of the unrepresented
opposing party to rely upon the lawyer’s draft of the document, the lawyer can-
not properly ask the unrepresented opposing party to sign the document.

Opinion:

Applying the guidelines and considerations above leads to the conclusion
that a lawyer may prepare the following pleadings or filings for an unrepresent-
ed opposing party: an acceptance of service, a confession of judgment, a settle-
ment agreement, a release of claims, an affidavit that accurately reflects the fac-
tual circumstances and does not waive the affiant’s rights, and a dismissal with
(or without) prejudice pursuant to settlement agreement or release. However,
prior to obtaining the signature of the unrepresented opposing party on the
pleading or filing, the person must be given the opportunity to review and
make corrections to the pleading or filing. It is recommended that the pleading
or filing include a written disclosure that indicates the name of the lawyer
preparing the document, and specifies that the lawyer represents the other
party and has not and cannot provide legal advice to the unrepresented oppos-
ing party except the advice to seek representation from independent counsel.

A lawyer should not prepare on behalf of an unrepresented opposing party
a waiver of right to file an answer to a complaint, an answer to a complaint, or
a waiver of exemptions. A waiver of notice of hearing should only be prepared
for the unrepresented opposing party if the lawyer is satisfied that, upon analy-
sis of the considerations indicated above, the lawyer is not asking the unrepre-
sented opposing party to relinquish significant rights without obtaining some
benefit.

Neither of the above lists of pleadings or filings is intended to be exhaustive.
Before determining whether a pleading or filing may be prepared for an unrep-
resented opposing party, the lawyer must conclude that she is able to comply
with the guiding principles above.

2015 Formal Ethics Opinion 2
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Preparing Waiver of Right to Notice of Foreclosure for Unrepresented
Borrower

Opinion rules that when the original debt is $100,000 or more, a lawyer for a
lender may prepare and provide to an unrepresented borrower, owner, or guarantor
a waiver of the right to notice of foreclosure and the right to a foreclosure hearing
pursuant to N.C.G.S. § 45-21.16(f) if the lawyer explains the lawyer’s role and
does not give legal advice to any unrepresented person. However, a lawyer may not
prepare such a waiver if the waiver is a part of a loan modification package for a
mortgage secured by the borrower’s primary residence.

Inquiry #1:

N.C. Gen. Stat. §45-21.16(f) provides that in a nonjudicial power of sale
foreclosure, any person entitled to notice of the foreclosure (including owners,
borrowers, and guarantors) (the “Notice Parties”) “may waive after default the
right to notice and hearing by written instrument signed and duly acknowl-
edged by such party.” The statute provides that in foreclosures where the orig-
inal debt was less than $100,000, only the clerk may send the waiver form to
the Notice Parties and the form can only be sent “after service of the notice of
hearing.” In foreclosures where the original debt is $100,000 or more, the
statute does not specify how the waiver form shall be provided to the Notice
Parties or who can draft the waiver form.

It is common practice for lenders dealing with defaulted loans in excess of
$100,000 to require Notice Parties to execute a N.C. Gen. Stat. §45-21.16(f)
waiver in connection with a forbearance, modification, or reinstatement agree-
ment.

The filing of a foreclosure notice of hearing does not require a Notice Party
to file an answer or to attend the foreclosure hearing. See N.C.G.S. 845-
21.16(c)(7)(a) (requiring foreclosure notice to inform debtor that “failure to
attend the hearing will not affect the debtor’s right to pay the indebtedness...or
to attend the actual sale, should the debtor elect to do so.”) The execution of a
N.C. Gen. Stat. §45-21.16(f) waiver “waives” the right to receive notice of the
foreclosure hearing and the right to require a foreclosure hearing to be held.
The clerk is still required to receive evidence and make the findings required
by N.C.G.S. 8§ 45-21.16(d), but can do so based upon affidavits from the
lender without holding a formal hearing.

May a lawyer who represents the lender on a debt of $100,000 or more
draft a N.C. Gen. Stat. §45-21.16(f) waiver form and provide the waiver form
to unrepresented Notice Parties for execution?

Opinion #1:

Yes, provided the lawyer complies with the requirements of N.C. Gen. Stat.
845-21.16 and with Rule 4.3 (Dealing with Unrepresented Persons). However,
in the consumer context, when the property subject to foreclosure is the bor-
rower’s primary residence, compliance with Rule 4.3 prohibits a lawyer from
drafting the waiver form for inclusion in a loan modification package for exe-
cution by the unrepresented borrower.

In dealing on behalf of a client with a person who is not represented by
counsel, Rule 4.3(a) states that a lawyer shall not give legal advice to the person,
other than the advice to secure counsel if the lawyer knows or reasonably
should know that the interests of such person are or have a reasonable possibil-
ity of being in conflict with the interests of the client. In addition, paragraph
(b) of the rule prohibits the lawyer from stating or implying that the lawyer is
disinterested and requires the lawyer to make reasonable efforts to correct any
misunderstanding that the unrepresented person may have in this regard.

The Ethics Committee has previously considered whether a lawyer may
prepare documents for execution by an unrepresented person. 2004 FEO 10
rules that the lawyer for the buyer in a residential real estate closing may pre-
pare a deed as an accommodation to the needs of her client, the buyer, provid-
ed the lawyer makes the disclosures required by Rule 4.3 and does not give legal
advice to the seller other than the advice to obtain legal counsel. Similarly, 2009
FEO 12 holds that a lawyer may prepare an affidavit and confession of judg-
ment for an unrepresented adverse party as long as the lawyer explains who he
represents and does not give the unrepresented party legal advice. Accord RPC
165.
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However, other opinions have held that a lawyer may not prepare an answer
or an acceptance of service and waiver form for an unrepresented opposing
party. See CPR 121, CPR 296, RPC 165. 2002 FEO 6 explains the rationale
for these prior opinions as follows:

The committee has consistently held, however, that a lawyer representing
the plaintiff may not send a form answer to the defendant that admits the
allegations of the divorce complaint nor may the lawyer send the defendant
an "acceptance of service and waiver" form waiving the defendant's right to
answer the complaint. CPR 121, CPR 125, CPR 296. The basis for these
opinions is the prohibition on giving legal advice to a person who is not
represented by counsel.

Except as noted below, the waiver form contemplated by the current
inquiry is like a deed or a confession of judgment: it is prepared to accommo-
date the needs of the lawyer’s client and usually prepared in conjunction with
negotiations between the lender and the borrower relative to avoiding the con-
sequences of a default by execution of a forbearance, modification, or reinstate-
ment agreement. A foreclosure notice of hearing does not require a Notice
Party to take any action prior to a foreclosure hearing or to attend the hearing.
After execution of a waiver form, the borrower may still pay the indebtedness
or attend the foreclosure sale. Therefore, except as noted below, preparing a
N.C. Gen. Stat. §45-21.16(f) waiver form for unrepresented Notice Parties is
not tantamount to giving legal advice to an unrepresented person and the
lender’s lawyer may draft the waiver and give it to unrepresented Notice Parties
if the lawyer does not undertake to advise the unrepresented Notice Parties
concerning the meaning or significance of the waiver form or state or imply
that the lawyer is disinterested.

There is an exception to this holding in the consumer context. When the
property subject to foreclosure is the borrower’s primary residence, compliance
with Rule 4.3 prohibits a lawyer from drafting a waiver form for inclusion in a
loan modification package for execution by the unrepresented borrower. In this
context, preparation of the waiver form is tantamount to giving legal advice to
an unrepresented person because the waiver prospectively eliminates a signifi-
cant right or interest of the unrepresented person—the borrower’s right to
notice of foreclosure upon default on the new or modified loan—and there is
a substantial risk that an unsophisticated, distressed borrower will not under-
stand this. See Proposed 2015 FEO 1.

Inquiry #2:

Does it make a difference if the waiver is executed in conjunction with
other lender prepared documents, such as a forbearance agreement, modifica-
tion agreement, or reinstatement agreement?

Opinion #2:

Subject to the limitation noted in the last paragraph of Opinion #1 on
drafting a waiver form for inclusion in a loan modification package for a loan
secured by the unrepresented borrower’s primary residence, this does not make
a difference. Comment [2] to Rule 4.3 clarifies that Rule 4.3 does not prohibit
a lawyer from negotiating the terms of a transaction or settling a dispute with
an unrepresented person. So long as the lawyer has explained that the lawyer
represents an adverse party, the lawyer may inform the unrepresented person of
the terms on which the lawyer's client will enter into an agreement or settle a
matter and may prepare documents that require the unrepresented person's sig-
nature. In dealing with unrepresented Notice Parties, however, the lender’s
lawyer must fully disclose that the lawyer represents the interests of the lender
and will draft the documents consistent with the interests of the lender. The
lawyer may not give any legal advice to the Notice Parties except the advice to
obtain legal counsel. Rule 4.3.

2015 Formal Ethics Opinion 3
April 17, 2015

Offering Prospective Client a Computer Tablet in Direct Mail Solicitation
Opinion rules that a lawyer may not offer a computer tablet to a prospective
client in a direct mail solicitation letter.

Inquiry #1:

Lawyer represents clients in personal injury matters. Lawyer advertises his
legal services by way of targeted direct mail solicitation. The solicitation letter
includes a flyer that states:

NEW CLIENTS TO LAW FIRM: NEW COMPUTER TABLET

New clients of law firm wishing to communicate electronically may be

issued a computer tablet with an internet-capable web cam that will allow

low cost-free video conferences and electronic mail directly with the lawyer.

Disclaimer: Any equipment issued is issued free-of-charge to new clients to
better facilitate communication with the law firm during representation.

The flyer does not indicate that the computer tablet is on loan and must be
returned to Lawyer at the conclusion of the representation.

After a client hires the firm, Lawyer presents the client with an office equip-
ment agreement. The agreement provides that the tablet must be returned to
Lawyer at the end of the representation and, at that time, the client will have
the option to purchase the tablet at cost. The client must pay for the tablet if
it is not returned timely and in good condition. If the tablet is damaged, the
client agrees to repair the tablet, replace the tablet with one of equal value, or
purchase the tablet at cost from Lawyer.

May Lawyer offer a computer tablet to a prospective client in a direct mail
solicitation letter?

Opinion #1:

No. A lawyer shall not make false or misleading communications about the
lawyer or the lawyer’s services. Rule 7.1. Neither Lawyer’s direct mail solicita-
tion letter nor the flyer makes clear that the tablet is on loan and must be
returned at the conclusion of the representation unless the client elects to pur-
chase the tablet from Lawyer. The disclaimer included on the flyer is inade-
quate under the circumstances and is misleading.

Even with an adequate disclaimer, Lawyer’s direct mail solicitation cam-
paign is not permissible. A lawyer may advertise legal services by way of direct
mail solicitation letters, but is prohibited from engaging in in-person, live, or
telephone solicitation of prospective clients with whom the lawyer has no prior
professional relationship. Rule 7.3. Rule 7.3(a) prohibits lawyer-initiated tele-
phone solicitation of a prospective client because of the potential for abuse
inherent in live telephone contact by a lawyer with a person known to be in
need of legal services. An offer of promotional merchandise, whether on loan
or as a gift, in a targeted direct mail solicitation letter is an inducement to a
prospective client to call the lawyer’s office solely to inquire about the merchan-
dise, thereby giving the lawyer the improper opportunity to solicit the caller in
person. 2004 FEO 2 (lawyer may not offer promotional merchandise in a tar-
geted direct mail solicitation letter as an inducement to call the lawyer's office).

Inquiry #2:

Lawyer sends direct mail solicitation letters to prospective clients known to
be in need of legal services. Lawyer does not offer merchandise to prospective
clients in the solicitation letter. After being hired by a client, may Lawyer offer
to clients temporary use of a computer tablet for purposes of communicating
with Lawyer or gathering information and/or evidence to be used for the
client’s matter?

Opinion #2:

Rule 1.8(¢) prohibits a lawyer from providing financial assistance to a client
in connection with pending or contemplated litigation, except the lawyer may
advance court costs and expenses of litigation.

Pursuant to comment [10] to Rule 1.8:
Lawyers may not subsidize lawsuits or administrative proceedings brought
on behalf of their clients, including making or guaranteeing loans to their
clients for living expenses, because to do so would encourage clients to pur-
sue lawsuits that might not otherwise be brought and because such assis-
tance gives lawyers too great a financial stake in the litigation. These dan-
gers do not warrant a prohibition on a lawyer lending a client court costs
and litigation expenses, including the expenses of medical examination and
the costs of obtaining and presenting evidence, because these advances are vir-
tually indistinguishable from contingent fees and help ensure access to the
courts. Similarly, an exception allowing lawyers representing indigent
clients to pay court costs and litigation expenses regardless of whether these
funds will be repaid is warranted. [Emphasis added.]

Lawyer may loan a tablet to a client provided the tablet is necessary for the
client to communicate with Lawyer and/or for the collection of evidence; the
tablet is not quid pro quo for hiring Lawyer or law firm; and the client under-
stands that the tablet is not a gift, but is on loan and must be returned to
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Lawyer or purchased at the end of the representation. Lawyer may not give a
tablet to a client solely for use that is unrelated to the representation because to
do so would be tantamount to loaning money to the client for living expenses.
See 2001 FEO 7 (advancing cost of rental car prohibited if vehicle used only
occasionally for client’s transportation to medical exams).

2015 Formal Ethics Opinion 4
July 17, 2015

Disclosing Potential Malpractice to a Client

Introduction

Lawyers will, inevitably, make errors, mistakes, and omissions (referred to
herein as an “error” or “errors”) when representing clients. Such errors may con-
stitute professional malpractice, but are not necessarily professional miscon-
duct. This distinction between professional or legal negligence and professional
misconduct is explained in comment [9] to Rule 1.1, Competence:

An error by a lawyer may constitute professional malpractice under the

applicable standard of care and subject the lawyer to civil liability. However,

conduct that constitutes a breach of the civil standard of care owed to a

client giving rise to liability for professional malpractice does not necessarily

constitute a violation of the ethical duty to represent a client competently.

A lawyer who makes a good-faith effort to be prepared and to be thorough

will not generally be subject to professional discipline, although he or she

may be subject to a claim for malpractice. For example, a single error or
omission made in good faith, absent aggravating circumstances, such as an
error while performing a public records search, is not usually indicative of

a violation of the duty to represent a client competently.

Although an error during the representation of a client may not constitute
professional misconduct, the actions that the lawyer takes following the realiza-
tion that she has committed an error should be guided by the requirements of
the Rules of Professional Conduct. This opinion explains a lawyer’s profession-
al responsibilities when the lawyer has committed what she believes may be
legal malpractice.

This opinion does not address requirements under a lawyer’s malpractice
insurance policy to give the insurer notice or to report a potential claim.
Lawyers are encouraged to read their policies. This opinion also does not
address settlement of a malpractice claim. Lawyers are reminded that Rule
1.8(h)(2) prohibits settlement of a malpractice claim with an unrepresented
client or former client unless the person is advised in writing of the desirability
of seeking and given a reasonable opportunity to seek the advice of independ-
ent legal counsel.

Inquiry #1:
When the lawyer determines that an error that may constitute legal mal-
practice has occurred, is the lawyer required to disclose the error to the client?

Opinion #1:

Disclosure of an error to a client falls within the duty of communication.
Rule 1.4(a)(3) requires a lawyer to “keep the client reasonably informed about
the status of the matter,” while paragraph (b) of the rule requires a lawyer to
“explain a matter to the extent reasonably necessary to permit the client to
make informed decisions regarding the representation.” Comment [3] to the
rule explains that paragraph (a)(3) requires that the lawyer keep the client rea-
sonably informed about “significant developments affecting the timing or the
substance of the representation.” Comment [7] to Rule 1.4 adds that “[a]
lawyer may not withhold information to serve the lawyer's own interest or con-
venience or the interests or convenience of another person.”

In the spectrum of possible errors,t material errors that prejudice the client’s
rights or claims are at one end. These include errors that effectively undermine
the achievement of the client’s primary objective for the representation, such as
failing to file the complaint before the statute of limitations runs. At the other
end of the spectrum are minor, harmless errors that do not prejudice the client’s
rights or interests. These include nonsubstantive typographical errors in a
pleading or a contract or missing a deadline that causes nothing more than
delay. Between the two ends of the spectrum are a range of errors that may or
may not materially prejudice the client’s interests.

Whether the lawyer must disclose an error to a client depends upon where
the error falls on the spectrum and the circumstances at the time that the error

is discovered. The New York State Bar Association, in a formal opinion,
described the duty as follows:

[W1]hether an attorney has an obligation to disclose a mistake to a client
will depend on the nature of the lawyer’s possible error or omission,
whether it is possible to correct it in the present proceeding, the extent of
the harm resulting from the possible error or omission, and the likelihood
that the lawyer’s conduct would be deemed unreasonable and therefore give
rise to a colorable malpractice claim.

N.Y. State Bar Assn Comm. Prof’l Ethics, Op. 734 (2000). Under this
analysis, it is clear that material errors that prejudice the client’s rights or inter-
ests as well as errors that clearly give rise to a malpractice claim must always be
reported to the client. Conversely, if the error is easily corrected or negligible
and will not materially prejudice the client’s rights or interests, the error does
not have to be disclosed to the client.

Errors that fall between the two extremes of the spectrum must be analyzed
under the duty to keep the client reasonably informed about his legal matter.
If the error will result in financial loss to the client, substantial delay in achiev-
ing the client’s objectives for the representation, or material disadvantage to the
client’s legal position, the error must be disclosed to the client. Similarly, if dis-
closure of the error is necessary for the client to make an informed decision
about the representation or for the lawyer to advise the client of significant
changes in strategy, timing, or direction of the representation, the lawyer may
not withhold information about the error. Rule 1.4. When a lawyer does not
know whether disclosure is required, the lawyer should err on the side of dis-
closure or should seek the advice of outside counsel, the State Bar’s ethics coun-
sel, or the lawyer’s malpractice carrier.2

Inquiry #2:

Applying the analysis in Opinion #1, the lawyer has determined that her
error must be disclosed to the client. Is the lawyer also required to withdraw
from the representation?

Opinion #2:

No, unless the conditions in Rule 1.7, Conflict of Interest: Current Clients,
that allow a representation burdened with a conflict to proceed cannot be sat-
isfied.

Rule 1.7(a)(2) states that a lawyer may not represent a client if the repre-
sentation of a client may be materially limited by a personal interest of the
lawyer. When a lawyer realizes that she made an error that may give rise to a
malpractice claim against her, the lawyer’s personal interest in avoiding liability
may materially impair her professional judgment. Specifically, she may take
actions that are contrary to the interests of the client to protect herself from lia-
bility. This is the essence of a conflict of interest.

Nevertheless, in many instances the lawyer may reasonably believe that she
can mitigate or avoid any loss to the client by taking corrective action.3 For
example, an error made in a title search may be readily repaired or a motion in
limine may prevent the use of privileged communications that were improperly
produced in discovery. It is often in the best interest of both the lawyer and the
client for the lawyer to attempt such repair. When the interests of the lawyer
and the client are aligned in this way, withdrawal is not required if the condi-
tions for consent in Rule 1.7(b) are satisfied.

Rule 1.7(b) allows a lawyer to proceed with a representation burdened by a
conflict if the lawyer reasonably believes that she will be able to provide com-
petent and diligent representation to the client and the client gives informed
consent, confirmed in writing. If the lawyer reasonably concludes that she is
still able to provide the client with competent and diligent representation—
that she can exercise independent professional judgment to advance the inter-
ests of the client and not solely her own interests—the lawyer may seek the
informed consent of the client to continue the representation.

Of course, when an error is such that the client’s objective can no longer be
achieved, as when a claim can no longer be filed because the statute of limita-
tions has passed, the lawyer must disclose the error to the client and terminate
the representation.

Inquiry #3:
If an error must be disclosed to a client, what must the lawyer tell the client?

Opinion #3:
The lawyer must candidly disclose the material facts surrounding the error,
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including the nature of the error and its effect on the lawyer’s continued repre-
sentation. If the lawyer believes that she can take steps to remedy the situation
or mitigate or avoid a loss, the lawyer should discuss these with the client while
informing the client that the client has the right to terminate the representation
and seek other counsel. Rule 1.4.

Whether a lawyer must inform the client that the client may have a mal-
practice action against the lawyer was addressed in Colorado Formal Ethics
Opinion 113. The opinion states that

The lawyer need not advise the client about whether a claim for malpractice
exists, and indeed the lawyer’s conflicting interest in avoiding liability
makes it improper for the lawyer to do so. The lawyer need not, and should
not, make an admission of liability. What must be disclosed are the facts
that surround the error, and the lawyer should inform the client that it may
be advisable to consult with an independent lawyer with respect to the
potential impact of the error on the client’s rights or claims.

Co. Formal Ethics Op. 113 (November 19, 2005). The Colorado approach
appropriately limits the possibility that a lawyer will attempt to give legal advice
to a client about a potential malpractice claim against the lawyer. To do so would
place the lawyer squarely in a nonconsentable conflict between the client’s inter-
est and the lawyer’s personal interest. However, the lawyer is required to tell the
client the operative facts about the error and to recommend that the client seek-
ing independent legal advice about the consequences of the error.

Under this approach, the lawyer is not required to inform the client of the
statute of limitations applicable to legal malpractice actions, nor is she required
to give the client information about the lawyer’s malpractice insurance carrier
or information about how to file a claim with the carrier. Nevertheless, the
lawyer should seek the advice of her malpractice insurance carrier prior to dis-
closing the error to the client, and should discuss with the carrier what infor-
mation, if any, should be provided to the client about the lawyer’s malpractice
coverage or how to file a claim.

Inquiry #4:
Is there any information that the lawyer should not provide to the client
when disclosing her error to the client?

Opinion #4:
The lawyer should not disclose to the client whether a claim for malpractice
exists or provide legal advice about legal malpractice. See Opinion #3.

Inquiry #5:
When is the lawyer required to inform the client of the error?

Opinion #5:

The error should be disclosed to the client as soon as possible after the
lawyer determines that disclosure of the error to the client is required. See Rule
1.4(a)(1) (lawyer shall promptly inform the client of any decision requiring
consent).

Inquiry #6:

Is filing a motion to undo the error based upon excusable neglect sufficient
disclosure to the client if the client is copied with the motion? May the lawyer
wait until the court has ruled on the motion to send a copy of the motion and
order to the client?

Opinion #6:

As noted above, comment [3] to Rule 1.4 explains that a lawyer must keep
the client reasonably informed about “significant developments affecting the
timing or the substance of the representation.” If the client will lose a signifi-
cant right or interest if the motion fails, the client is entitled to know about the
error in order to determine whether the client is willing to allow the lawyer to
attempt to correct the error or would prefer that the motion be handled by
another lawyer. The client must be advised of the error prior to filing the
motion to allow the client to make an informed decision about the representa-
tion. Rule 1.4(b).

Inquiry #7:
When disclosing the error to the client, may the lawyer refer the client to
another lawyer for advice?

Opinion #7:
Yes, if the lawyer concludes that she can exercise impartial, independent

professional judgment in recommending other counsel to the client. See
Opinion #2.

Inquiry #8:
If the client has paid legal fees to the lawyer, is the lawyer required to return
some or all of the fees that she received?

Opinion #8:

Rule 1.5(a) prohibits a lawyer from collecting a clearly excessive fee. As stat-
ed in 2000 FEO 5,

there is always a possibility that a lawyer will have to refund some or all of
any type of advance fee, if the client-lawyer relationship ends before the
contemplated services are rendered. At the conclusion of the representation,
the lawyer must review the entire representation and determine whether, in
light of the circumstances, a refund is necessary to avoid a clearly excessive
fee.

Therefore, the lawyer must determine whether, in light of the lawyer’s error
and its consequences for the client’s interests and legal representation, a refund
is necessary to avoid a clearly excessive fee. In addition, the lawyer should never
charge or collect legal fees for any legal work or expenses necessitated by the
lawyer’s attempts to mitigate the consequences of the lawyer’ error.

Endnotes

1. The “spectrum” concept of legal errors is borrowed from Colorado Formal Ethics Op.
113 (November 19, 2005).

2. Rule 1.6(b)(5) allows a lawyer to disclose confidential client information to secure legal
advice about the lawyer's compliance with the Rules of Professional Conduct.

3. Insurance carriers are experienced at repairing malpractice. A lawyer should seek the
advice and assistance of her carrier.

2015 Formal Ethics Opinion 5
October 23, 2015

Authority to Discuss Former Client’'s Appellate Case with Successor Lawyer

Opinion provides that in post-conviction or appellate proceedings, a discharged
lawyer may discuss a former clients case and turn over the former clients file to suc-
cessor counsel if the former client consents or the disclosure is impliedly authorized.

NOTE: As a general rule, lawyers representing a client in the pre-convic-
tion stages of a case have more personal contact and receive confidential infor-
mation that is not relevant to or shared with post-conviction lawyers. While the
Rules of Professional Conduct are the same for each, the application of the rel-
evant rules must be guided by the unique relationship that both the pre-con-
viction and the post-conviction lawyer have with the client. As a result, this
opinion only applies to the situation where this issue arises between a dis-
charged appellate lawyer and the subsequent appellate lawyer.

Inquiry:

Lawyer A is appointed to represent a criminal defendant in an appellate
matter. Subsequently, Lawyer A withdraws from the representation of the client
and Lawyer B is appointed successor appellate counsel.

Must Lawyer A obtain the former client’s consent prior to discussing the
client’s case with Lawyer B or prior to turning over the former client’s file to
Lawyer B?

Opinion:

No. Unless the former client specifically instructed Lawyer A not to discuss
his case with Lawyer B or not to give his appellate file to Lawyer B, such actions
are permissible without the former client’s express consent.

CPR 300 (1981), an ethics opinion adopted under that now superseded
North Carolina Code of Professional Responsibility (in effect from 1973 to
1985), provides that a lawyer who withdraws from a client’s case may not dis-
cuss the client’s confidences and secrets with the client’s successor lawyer unless
the client gives express consent. Although the Code has been superseded, the
ethics opinions that were issued under the Code still provide guidance on issues
of professional conduct except to the extent that a particular opinion is over-
ruled by a subsequent opinion or by a provision of the current North Carolina
Rules of Professional Conduct. See NC Rules of Prof’l Conduct, NC State Bar
Lawyer's Handbook (editor’s note) (2014).

CPR 300 analyzes a lawyer’s duty of confidentiality pursuant to the Code’s
Disciplinary Rule 4-101, Preservation of Confidences and Secrets of a Client. DR
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4-101(B)(1) provides that, with certain exceptions, a lawyer may not knowing-
ly reveal “a confidence or secret of his client.” The duty to protect client confi-
dences has been modified since the time of the Code and is currently embodied
in Rule 1.6 of the Rules of Professional Conduct, Confidentiality of
Information.

Rule 1.6(a) provides that a lawyer “shall not reveal information acquired
during the professional relationship with a client unless the client gives
informed consent, the disclosure is impliedly authorized in order to carry out
the representation, or the disclosure is permitted by paragraph (b).” Thus,
under the current confidentiality rule, a lawyer may disclose client information
if the client consents or the disclosure is impliedly authorized. A disclosure is
impliedly authorized if the disclosure is appropriate to carry out the represen-
tation and there are no client instructions or special circumstances that limit
the lawyer’s authority. Rule 1.6 [cmt. 5].

Providing a client’s new appellate counsel with information about the
client’s case, and turning over the client’s appellate file to the successor appellate
counsel, is generally considered appropriate to protect the client’s interests in
the appellate representation.

2015 Formal Ethics Opinion 6
October 23, 2015

Lawyer's Professional Responsibility When Third Party Steals Funds from
Trust Account

Opinion rules that when funds are stolen from a lawyer’s trust account by a
third party who is not employed or supervised by the lawyer, and the lawyer was
managing the trust account in compliance with the Rules of Professional Conduct,
the lawyer is not professionally responsible for replacing the funds stolen from the
account.

NOTE: This opinion is limited to a lawyer’s professional responsibilities
and is not intended to opine on a lawyer’s legal liability.

Inquiry #1:

John Doe, a third party unaffiliated with Lawyer, created counterfeit checks
that were identical to Lawyer’s trust account checks. John Doe made the coun-
terfeit checks, purportedly drawn on Lawyer’s trust account, payable to himself
and presented the counterfeit checks for payment at Bank. Bank honored some
of the counterfeit checks. As a consequence, client funds held by Lawyer in his
trust account were utilized for an unauthorized purpose. Lawyer properly
supervised all nonlawyer staff participating in the record keeping for the trust
account. Lawyer also maintained the trust account records and reconciled the
trust account as required by Rule 1.15-3. Lawyer had no knowledge of the
fraud and had no opportunity to prevent the theft.

Does Lawyer have a professional responsibility to replace the stolen funds?

Opinion #1:

No.

A lawyer who receives funds that belong to a client assumes the responsi-
bilities of a fiduciary to safeguard those funds and to preserve the identity of
the funds by depositing them into a designated trust account. Rule 1.15-2,
RPC 191, and 97 FEO 9. The responsibilities of a fiduciary include the duty
to ensure that the funds of a particular client are used only to satisfy the obli-
gations of that client. RPC 191 and 97 FEO 9. Rule 1.15-3 requires a lawyer
to keep accurate records of the trust account and to reconcile the trust account.
A lawyer has an obligation to ensure that any nonlawyer assistant with access
to the trust account is aware of the lawyer’s professional obligations regarding
entrusted funds and is properly supervised. Rule 5.3.

If Lawyer has managed the trust account in substantial compliance with the
requirements of the Rules of Professional Conduct (see Rules 1.15-2, 1.15-3,
and 5.3) but, nevertheless, is victimized by a third party theft, Lawyer is not
required to replace the stolen funds. If, however, Lawyer failed to follow the
Rules of Professional Conduct on trust accounting and supervision of staff, and
the failure is a proximate cause of theft from the trust account, Lawyer may be
professionally obligated to replace the stolen funds. Compare RPC 191 (if a
lawyer disburses against provisionally credited funds, the lawyer is responsible
for reimbursing the trust account for any losses caused by disbursing before the
funds are irrevocably credited).

Under all circumstances, Lawyer must promptly investigate the matter and

take steps to prevent further thefts of entrusted funds. Lawyer must seek out
every available option to remedy the situation including researching the law to
determine if Bank is liable;t communicating with Bank to discuss Banks lia-
bility; asking Bank to determine if there is insurance to cover the loss; consid-
ering whether it is appropriate to close the trust account and transfer the funds
to a new trust account; and working with law enforcement to recover the
funds.

Inquiry #2:

Prior to learning of the fraud and theft from the trust account, Lawyer
issued several trust account checks to clients and/or third parties for the benefit
of a client. Despite the theft, there are sufficient total funds in the trust account
to satisfy the outstanding checks. However, because of the theft, funds belong-
ing to other clients will be used if the outstanding checks are cashed.

What is Lawyer’s duty to safeguard the remaining funds in the trust
account?

Opinion #2:

Lawyer must take reasonable measures to ensure that funds belonging to
one client are not used to satisfy obligations to another client. Such reasonable
measures include, but are not limited to, requesting that Bank issue stop pay-
ments on outstanding trust account checks; providing Bank with a list of out-
standing checks and requesting that Bank contact Lawyer before honoring any
outstanding checks; and determining if Bank is liable and, if so, demanding the
outstanding checks be covered by Bank. If Lawyer determines Bank is not
liable or liability is unclear, Lawyer must maintain the status quo and prevent
further loss by not issuing new trust account checks. If payment will be stopped
on the outstanding checks, Lawyer must contact the payees and alert them to
the problem.

Inquiry #3:

Assume the same facts in Inquiry #2 except there are insufficient funds in
the trust account to satisfy the outstanding checks. Must Lawyer deposit funds
into the trust account to ensure that the outstanding checks are not presented
against an account with insufficient funds?

Opinion #3:
No. In addition to the remedial measures listed in Opinion #2, Lawyer
should notify the payees if Lawyer knows that the checks will not clear.

Inquiry #4:

Hacker gains illegal access to Lawyer’s computer network and electronically
transfers the balance of the funds in Lawyer’s trust account to a separate
account that is controlled by Hacker. Lawyer’s trust account now has a zero bal-
ance. Lawyer has written several trust account checks to clients and/or third
parties for the benefit of clients. Because of the theft, there are insufficient
funds in the trust account to satisfy the outstanding checks.

Does Lawyer have a professional responsibility to replace the stolen funds?

Opinion #4:

No, Lawyer is not obligated to replace the stolen funds provided he has
taken reasonable care to minimize the risks to client funds by implementing
reasonable security measures in compliance with the requirements of Rule
1.15.

Rule 1.15 requires a lawyer to preserve client property, to deposit client
funds entrusted to the lawyer in a separate trust account, and to manage that
trust account according to strict recordkeeping and procedural requirements.
To fulfill the fiduciary obligations in Rule 1.15, a lawyer managing a trust
account must use reasonable care to minimize the risks to client funds on
deposit in the trust account. 2011 FEO 7.

In 2011 FEO 7 the Ethics Committee opined that a lawyer has affirmative
duties to educate himself regularly as to the security risks of online banking; to
actively maintain end-user security at the law firm through safety practices such
as strong password policies and procedures, the use of encryption and security
software, and the hiring of an information technology consultant to advise the
lawyer or firm employees; and to insure that all staff members who assist with
the management of the trust account receive training on and abide by the secu-
rity measures adopted by the firm.

If Lawyer has taken reasonable care to minimize the risks to client funds,
Lawyer is not ethically obligated to replace the stolen funds. If, however,
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Lawyer failed to use reasonable care in following the Rules of Professional
Conduct on trust accounting and supervision of staff, and the failure is a prox-
imate cause of theft from the trust account, Lawyer may be professionally obli-
gated to replace the stolen funds.

Inquiry #5:

Lawyer is retained to close a real estate transaction. Prior to the closing,
Lawyer obtains information relevant to the closing, including the seller's name
and mailing address. Lawyer also receives into his trust account the funds nec-
essary for the closing. Lawyer’s normal practice after the closing is to record the
deed and disburse the funds. Lawyer then mails a trust account check to the
seller in the amount of the seller proceeds.

Hacker gains access to information relating to the real estate transaction by
hacking the email of one of the parties (lawyer, realtor, or seller). Hacker then
creates a “spoof” email address that is similar to realtor’s or seller’s email address
(only one letter is different). Hacker emails Lawyer with disbursement instruc-
tions directing Lawyer to wire funds to the account identified in the email
instead of mailing a check to seller at the address included in Lawyer file as
previously instructed.? Lawyer follows the instructions in the email without
first implementing security measures such as contacting the seller by phone at
the phone number included in Lawyer’s file to confirm the wiring instructions.
After the closing and disbursement, the true seller calls Lawyer and demands
his funds. Lawyer goes to Bank to request reversal of the wire. Bank refuses to
reverse the wire and will not cooperate or communicate with Lawyer without
a subpoena.

While pursuing other legal remedies, does Lawyer have a professional
responsibility to replace the stolen funds?

Opinion #5:

Yes. Lawyers must use reasonable care to prevent third parties from gaining
access to client funds held in the trust account. As stated in Opinion #4,
Lawyer has a duty to implement reasonable security measures. Lawyer did not
verify the disbursement change by calling seller at the phone number listed in
Lawyers file or confirming seller’s email address. These were reasonable security
measures that, if implemented, could have prevented the theft. Lawyer is,
therefore, professionally responsible and must replace the funds stolen by
Hacker. If it is later determined that Bank is legally responsible, or insurance
covers the stolen funds, Lawyer may be reimbursed.

Inquiry #6:
While pursuing the remedies described in Opinion #2, may Lawyer deposit
his own funds into the trust account?

Opinion #6:

Yes.

Generally, no funds belonging to a lawyer shall be deposited in a trust
account or fiduciary account of the lawyer. Rule 1.15-2(f). The exceptions to
the rule permit the lawyer to deposit funds sufficient to open or maintain an
account, pay any bank service charges, or pay any tax levied on the account. Id.
The exceptions were expanded in 1997 FEO 9 to include the deposit of lawyer
funds when a bank would not route credit card chargeback debits to the
lawyer’s operating account. These exceptions to the prohibition on commin-
gling enable lawyers to fulfill the fiduciary duty to safeguard entrusted funds.

Therefore, notwithstanding the prohibition on commingling, Lawyer may
deposit his own funds into the trust account to replace the stolen funds until
it is determined whether the Bank is liable for the loss, insurance is available to
cover the loss, or the funds are otherwise recovered. If Lawyer decides to
deposit his own funds, he must ensure that the trust accounting records accu-
rately reflect the source of the funds, the reason for the deposit, the date of the
deposit, and the client name(s) and matter(s) for which the funds were deposit-
ed.

Inquiry #7:
With regard to all of the situations described in this opinion, what duties
does Lawyer owe to the clients whose funds were stolen?

Opinion #7:

Lawyer must notify the clients of the theft and advise the clients of the con-
sequences for representation; help the clients to identify any source of funds,
such as bank liability and insurance, to cover their losses; defer a client’s matter

(by seeking a continuance, for example) if necessary to protect the client’s inter-
est; and explain to third parties or opposing parties as necessary to protect the
client’s interests. If stop payments are issued against outstanding checks,
Lawyer must take the remedial measures outlined in Opinions #1 and #2 to
protect the client’s interest. Finally, Lawyer must report the theft to the North
Carolina State Bar's Trust Accounting Compliance Counsel.

Endnote
1. Seee.g. N.C. Gen. Stat. §25-4-406.

2. The inquiry assumes that Lawyer believed that, by wiring the funds to the account des-
ignated in the email, he was disbursing the funds to the seller as required by the settle-
ment statement.

This opinion does not address the issues of professional responsibility raised when a lawyer
knowingly makes disbursements contrary to a settlement statement.
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Prior Business Relationships Permit In-Person Solicitation

Opinion rules that the business relationships with health care professionals cre-
ated by a lawyer previously employed as a health care consultant constitute prior
professional relationships within the meaning of Rule 7.3(a) thus permitting the
lawyer to directly solicit legal employment by in-person, live telephone, or real-time
electronic contact with the health care professionals.

Inquiry:

Smith is a lawyer and also holds a graduate degree. Following her admission
to the North Carolina bar, Smith worked as a health care consultant for a
health care consulting firm. During her years as a consultant, she developed a
number of professional relationships with health care professionals. Recently,
Smith joined a law firm where she concentrates on health law. She now wishes
to contact directly those health care professionals with whom she developed
professional relationships when she was a health care consultant. Her purpose
in doing so is to inform the health care professionals of her career change and
her availability to provide legal services in health care related matters.

Rule 7.3(a) prohibits a lawyer from soliciting professional employment
from a potential client for the lawyer’s pecuniary gain via “in-person, live tele-
phone, or real-time electronic contact...” Among the exceptions to the rule, a
lawyer is not prohibited from soliciting professional employment by direct
contact if the person contacted “has a family, close personal, or prior professional
relationship with the lawyer” [emphasis added].

Are Smith's prior relationships with health care professionals “prior profes-
sional relationships” as that term is used in Rule 7.3(a), thereby allowing her to
engage in in-person solicitation of the health care professionals?

Opinion:

Yes.

The purpose of the prohibition on in-person solicitation is to prevent
undue influence, intimidation, and over-reaching by the lawyer. Comment [2]
to Rule 7.3 provides:

There is a potential for abuse when a solicitation involves direct in-person,

live telephone, or real-time electronic contact by a lawyer with someone

known to need legal services....The situation is fraught with the possibility
of undue influence, intimidation, and over-reaching.

The rule specifically exempts prior relationships because it is unlikely that
a lawyer will engage in abusive practices when the lawyer has a family, close per-
sonal, or prior professional relationship with the person she is contacting. See
Rule 7.3, cmt [5].

“Professional relationship” is not defined in the Rules of Professional
Conduct. However, the Ethics Committee previously opined that a lawyer,
who is also a certified public accountant working for an accounting firm, may
call or visit a prospective client to solicit legal business if the lawyer established
a “prior professional relationship” with the individual as a client of the account-
ing firm. See 2000 FEO 9. This indicates that the phrase “prior professional
relationship” as used in Rule 7.3(a) is not limited to prior client-lawyer rela-
tionships, but includes business relationships such as client-accountant rela-
tionships. Therefore, the business relationships Smith developed while working
as a health care consultant constitute “prior professional relationships” within
the meaning of Rule 7.3(a), and Smith may directly contact these individuals
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to solicit legal employment.
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Representing One Spouse on Domestic and Estate Matters After
Representing Both Spouses

Opinion rules that a lawyer who previously represented a husband and wife in
several matters may not represent one spouse in a subsequent domestic action against
the other spouse without the consent of the other spouse unless, after thoughtful and
thorough analysis of a number of factors relevant to the prior representations, the
lawyer determines that there is no substantial relationship between the prior repre-
sentations and the domestic matter.

Inquiry #1:

Lawyer A is a partner in ABC Law Firm. Lawyer A represented Husband
and Wife jointly for over 15 years. During this time, Lawyer A prepared wills
for Husband and Wife, represented the estate of Wife’s mother, represented the
couple’s son on several traffic citations, represented the couple on the purchase
of three parcels of real property, and advised the couple on the filing of a joint
bankruptcy petition (which was not filed). Lawyer A has not represented
Husband and Wife on any matter in two years.

Husband and Wife are having marital difficulties and have separated.
Husband has asked Lawyer A to represent him on all matters related to the dis-
solution of the marriage.

May Lawyer A represent Husband in the domestic action against Wife?!

Opinion #1:

No, Lawyer A has a conflict of interest under Rule 1.9(a) and may not rep-
resent Hushand in the domestic action unless Wife gives informed consent.

In RPC 32 (1989), the Ethics Committee considered an inquiry essentially
the same as the current inquiry and ruled that the lawyer had a conflict of inter-
est in representing the husband against the wife in alimony and equitable dis-
tribution proceedings. The opinion holds that it is a conflict because of the
nature of the prior representations and the information received by the lawyer:

[t]hese [prior representations] all require or involve communication con-

cerning property, income, and matters relevant to the spouses’ financial cir-

cumstances so that Lawyer A will necessarily have received confidential
information relevant to the pending proceedings.
RPC 32.

The Ethics Committee affirms the holding in RPC 32; however, the opin-
ion provides little analysis of why representation of a husband and wife may
disqualify a lawyer from the subsequent representation of one spouse in the
legal actions attendant to a domestic dissolution. Because this situation occurs
frequently—especially in small communities where there are a limited number
of lawyers—the committee concluded that more explicit guidance should be
provided.

Rule 1.9(a) states that a lawyer who has formerly represented a client in a
matter is prohibited from representing another person in the same or a sub-
stantially related matter in which that person’s interests are materially adverse
to the interests of the former client unless the former client gives informed con-
sent. Obviously, Husband’s and Wife’s interests in the domestic action are
materially adverse. However, whether the domestic action is the same or sub-
stantially related to the prior representations of Husband and Wife by Lawyer
A is more difficult to determine.

Comment [3] to Rule 1.9 states that matters are substantially related “if
they involve the same transaction or legal dispute or if there otherwise is a sub-
stantial risk that information as would normally have been obtained in the
prior representation would materially advance the client’s position in the sub-
sequent matter.” As further noted in comment [3],

[a] former client is not required to reveal the information learned by the
lawyer to establish a substantial risk that the lawyer has information to use
in the subsequent matter. A conclusion about the possession of such infor-
mation may be based on the nature of the services the lawyer provided the
former client and information that would in ordinary practice be learned
by a lawyer providing such services.

A “domestic dissolution” or “domestic action” is essentially a winding-up

and comprehensive reorganization of the economic affairs of a husband and a
wife. The legal representation of either spouse necessitates an examination of
the financial affairs of both spouses. Confidential information from a prior rep-
resentation relative to the financial interests of the other spouse may materially
advance a client’s position in the domestic dissolution.

To determine whether there is a disqualifying “substantial relationship”
conflict when a lawyer who previously represented spouses proposes to repre-
sent one spouse in a domestic action, the lawyer must exercise discretion in the
thoughtful and thorough analysis of the following: (1) the nature of prior rep-
resentations, including an examination of whether any representation involved
sensitive family issues or serious financial matters (e.g., representation on a con-
templated bankruptcy); (2) the number and frequency of the prior representa-
tions; (3) the passage of time since the last representation;? and (4) the sub-
stance of the confidential information received by the lawyer during any of the
representations.

In addition to the protection of confidences, loyalty is an essential element
of a lawyer’s relationship to a client. See Rule 1.7, Cmt. [1]. There are few sit-
uations in which a former client will feel more acutely that this loyalty has been
compromised than when a marriage is dissolving and a lawyer who was con-
sidered the “family lawyer” takes the side of one spouse. For this reason, the
lawyer must consider the totality of the circumstances and has the burden of
demonstrating that prior representations of the husband and wife were not
substantially related to the domestic dissolution. When it is unclear whether
there is a substantial relationship between the prior representations and the cur-
rent one, the lawyer must err on the side of declining to represent one spouse
unless the other spouse gives informed consent.

In light of the number of prior representations over a number of years, the
serious and sensitive financial interests and personal issues addressed in the
prior representations, the limited passage of time since the last representation,
and the relevant confidential information received during the prior representa-
tions of Husband and Wife, there is a substantial relationship between the prior
representations and current representation of Husband in the domestic action.
Therefore, the proposed representation of Husband violates Rule 1.9(a).
Accordingly, unless Wife gives her informed consent, Lawyer A has a conflict
of interest and may not undertake representation of Husband.

Inquiry #2:
May another lawyer in ABC Law Firm represent Husband in the domestic
matter?

Opinion #2:

No, if Lawyer A has a conflict of interest, that conflict is imputed to all of
the other lawyers in the firm. Rule 1.10(a). Another lawyer in the firm may
represent Husband only with the informed consent of Wife.

Inquiry #3:

Lawyer A also previously represented Husband and Wife jointly on the
preparation of reciprocal wills. May Lawyer A, or another lawyer in his firm,
prepare a new will/estate plan for Hushand?

Opinion #3:

Yes, if there is a separation agreement between Husband and Wife that
authorizes each spouse to prepare a new estate plan, the wife gives informed
consent confirmed in writing, or an order of divorce has been entered. Cf. RPC
229 (1996)(lawyer who jointly represented husband and wife on estate plan
may not prepare codicil to the will of one spouse without knowledge of the
other if each spouse agreed not to change estate plan without informing other
Spouse).

As noted in Opinion #1, Rule 1.9(a) prohibits a lawyer who has represent-
ed a client in a matter from representing another client in the same or a sub-
stantially related matter in which the new client’s interests are materially
adverse to those of the former client unless the former client consents. Lawyer
A's prior representation of Husband and Wife on the preparation of reciprocal
wills constitutes the same matter as the preparation of a new will for Husband.
However, once the couple has executed an agreement to waive their claims
against each other’ estates or they are divorced, the element of material adver-
sity required for disqualification under Rule 1.9 is no longer present.
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Endnotes
1. This opinion applies to all domestic partner relationships.

2. See Rule 1.9, Comment [3]: “[i]nformation acquired in a prior representation may have
been rendered obsolete by the passage of time, a circumstance that may be relevant in
determining whether two representations are substantially related.”
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Holding Out Non-Equity Firm Lawyers as “Partners”

Opinion rules that a lawyer who dogs not own equity in a law firm may be held
out to the public by the designation “partner,” “income partner,” or “non-equity
partner,” provided the lawyer was officially promoted based upon legitimate criteria
and the lawyer complies with the professional responsibilities arising from the des-
ignation.

Inquiry:

ABC Law Firm is a North Carolina professional corporation. Three
lawyers, A, B, and C, are shareholders in the firm and own all of the equity of
the firm. In the firm’s communications, Lawyers A, B, and C are held out as
“partners” at the firm, and they are referred to internally as “equity partners.”

Lawyers E and F also work for the firm, but they do not own any interest
in the firm and are not shareholders. However, Lawyers A, B, and C consider
Lawyers E and F to be “partners in every sense of the word except actual own-
ership.” Lawyers E and F have the authority to bind the firm and to sign opin-
ion letters on behalf of the firm, but they do not vote on matters of corporate
governance. Within the firm, Lawyers E and F are referred to as “income part-
ners.”

The firm would like to hold Lawyers E and F out to the public as “partners”
or “income partners.” May the firm do so?

Opinion:

Yes, provided that any lawyer who is held out by the firm as a “partner,”
“income partner,” or “non-equity partner” has been officially promoted by the
law firm's management or pursuant to the law firm’s governing documents and
such promotion is based upon legitimate criteria.

Blacks Law Dictionary defines “partner” as “[o]ne of two or more persons
who jointly own and carry on a business for profit.” Blacks Law Dictionary
(10th ed. 2014). However, within the legal profession, the designation is often
used without regard to the legal definition. For example, shareholders in a pro-
fessional corporation for the practice of law are frequently referred to as “part-
ners.” Like lawyers themselves, laymen generally equate the designation with
the achievement by a lawyer of a certain level of experience, status, or authority
within a law firm.

Nevertheless, referring to a lawyer as a “partner” in external communica-
tions cannot be a sham. Rule 7.1(a)(1) states that a communication is false or
misleading if it “contains a material misrepresentation of fact or law, or omits
a fact necessary to make the statement considered as a whole not materially
misleading.” To avoid misrepresentation, a law firm may designate a lawyer as
a partner, regardless of whether the lawyer satisfies the legal definition of that
term, if the lawyer was promoted to the position by formal action or vote of
firm management or pursuant to the firm's governing documents. Further, to
prevent the public from being misled as to the lawyer’s achievements, the pro-
motion must be based upon criteria that indicates that the lawyer is worthy of
the promotion. The Ethics Committee acknowledges that law firms have dif-
ferent standards or criteria for promoting a lawyer to equity or non-equity part-
ner, and the committee declines to dictate what those criteria must be.
However, the following list provides examples of legitimate criteria for such a
promotion:

 Experience: Engaged in the practice of law for a substantial period of
time.

« Integrity: Adherence to principles of honesty and high professional ethics.

« Industry: Willingness to work hard, beyond normal hours where clients’
needs and professional development so require, evidencing a drive to achieve.

« Intelligence: Ability to analyze law and facts; imagination and creativity.

» Communication: Ability to express thoughts clearly, both orally and in
writing.

« Legal knowledge: Skill in general and specialized areas of law.

» Motivation: Willingness to accept responsibility for client’s problems, to
perform work assigned punctually.

« Judgment: Ability to make logical, practical decisions.

« Efficiency: Ability to do high quality work in a reasonable amount of
time.

« Involvement: Participation in professional, civic, and other outside activ-
ities.

Any firm lawyer who is identified as a “partner” shall be held to the profes-
sional responsibilities in the Rules of Professional Conduct that may arise from
that designation. See, e.g., Rule 5.1.
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Duty of Defense Counsel Appointed after Defendant Files Pro Se Motion for
Appropriate Relief

Opinion rules that, when advancing claims on behalf of a criminal defendant
who filed a pro se Motion for Appropriate Relief, subsequently appointed defense
counsel must correct erroneous claims and statements of law or facts set out in the
previous pro se filing.

Inquiry:

A motion for appropriate relief (MAR) is a procedure whereby defendants
may challenge a conviction or sentencing. A MAR seeks relief from an error
committed at the trial level and may be made before or after the entry of judg-
ment. See N.C. Gen. Stat. §15A-1411. Indigent defendants filing pro se MARs
may have legal counsel appointed. See N.C. Gen. Stat. §7A-451(a) (3).
Pursuant to the statute and upon request, the court will appoint defense coun-
sel to represent the defendant on the MAR. Defense counsel is generally
allowed 120 days to investigate the defendant’s case and file either an amended
MAR or a written notice of intent not to file an amended MAR. The district
attorney and his or her assistants are responsible for filing a response on behalf
of the state.

In support of the defendant’s legal arguments and request for relief, many
of the MARs filed by pro se defendants cite case law that has been overruled by
an appellate court and is, therefore, no longer binding authority.

If in defense counsel’s informed and reasonable legal opinion the MAR is
frivolous, is defense counsel professionally obligated to file an amended MAR
or provide written notice to the tribunal that the legal authority cited in the pro
se MAR is no longer good law?

Opinion:

No.

This is a difficult position for defense counsel who has an obligation to pro-
tect defendant’s constitutional rights and to seek relief from the court, but must
also adhere to her duties to the court.

As an advocate for the defendant, defense counsel is duty-bound to abide
by the defendant’s decisions concerning the objectives of the representation,
and as required by Rule 1.4, to consult with the client as to the means by which
they are to be pursued. Rule 1.2. Defense counsel must pursue defendant’s
objectives unless doing so would violate the law, a court order, or the Rules of
Professional Conduct.

Defense counsel must provide competent and diligent representation to the
defendant. Competent and diligent representation requires defense counsel to
familiarize herself with the facts in defendant’s underlying criminal matter;
research the relevant law, including the statutes and case law cited in the defen-
dant’s pro se MAR; and determine whether a reasonable interpretation of the
law cited in the MAR supports the defendant’s claims for relief. See Rule 1.1
and Rule 1.3. Defense counsel must also determine whether there is a good
faith basis in law and fact, that is not frivolous, to proceed. See Rule 3.1.

The comment to Rule 3.1 provides,

[w]hat is required of lawyers, however, is that they inform themselves about

the facts of their clients’ cases and the applicable law and determine that

they can make good faith arguments in support of their clients’ positions.

Such action is not frivolous even though the lawyer believes that the client’s

position ultimately will not prevail. The action is frivolous, however, if the

lawyer is unable either to make a good faith argument on the merits of the
action taken or to support the action taken by a good faith argument for an
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extension, modification, or reversal of existing law.
Rule 3.1, cmt 2.

Ordinarily, defense counsel is prohibited from defending a claim she knows
is frivolous. See Rule 3.1. However, as stated in Rule 3.1, “[a] lawyer for the
defendant in a criminal proceeding, or the respondent in a proceeding that
could result in incarceration, may nevertheless so defend the proceeding, as to
require that every element of the case be established.”

The Ethics Committee has previously opined that a lawyer may not pro-
ceed if the lawyer determines that the client’s civil claims are frivolous. In 2006
FEO 9 the Ethics Committee concluded that if after filing a civil complaint the
lawyer concludes that pursuit of the lawsuit is frivolous, but the client insists
on continuing the litigation, the lawyer must move to withdraw from the rep-
resentation. But see 2008 FEO 17 (Ethics Committee found that a lawyer may
sign and file a notice of appeal although the lawyer did not believe that the
appeal had merit because the notice of appeal preserves a client’s options and
does not assert a particular legal argument).

In addition to following the requirements of Rule 3.1, defense counsel
must follow Rule 3.3, Candor Toward the Tribunal. The rule provides, in per-
tinent part, that,

[a] lawyer shall not knowingly fail to disclose to the tribunal legal authority

in the controlling jurisdiction known to the lawyer to be directly adverse to

the position of the client and not disclosed by opposing counsel...
Rule 3.3(2) (2).

Legal argument based on a knowingly false representation of law consti-
tutes dishonesty toward the tribunal. The underlying concept is that legal argu-
ment is a discussion seeking to determine the legal premises properly applicable
to the case. Rule 3.3, cmt [4].

Under the present circumstances, the MAR was filed pro se by defendant.
Defense counsel did not affirmatively make representations to the court that
defense counsel knew to be false, inaccurate, or frivolous. Defense counsel, by
virtue of being appointed, is not professionally obligated to assume defendant’s
position in the pro se MAR or any other pro se filing. If defense counsel elects
to advance any potential MAR claims on behalf of defendant, counsel must
observe the duties under Rule 3.1 and Rule 3.3 regarding any such claim and
statement of law or fact upon which counsel will rely to advance the claim
including any statement of law or fact in a previous pro se filing. However, if
defense counsel is allowed to withdraw from the representation before advanc-
ing any of defendant’s potential MAR claims, counsel is not professionally obli-
gated to correct any previous pro se filing.

If after reviewing the pro se MAR defense counsel reaches an informed and
reasonable legal opinion that there is no good faith basis in fact or law for the
MAR and that the MAR is frivolous, defense counsel must advise defendant of
the same. Defense counsel must further advise defendant that she is prohibited
from affirmatively making an argument (oral or written) to the court that she
believes is frivolous. If defendant insists that defense counsel make frivolous
arguments to the court, defense counsel must seek the court’s permission to
withdraw. See Rule 1.16(a).
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Negotiating Private Employment with Opposing Counsel

Opinion rules that a lawyer may not negotiate for employment with another
firm if the firm represents a party adverse to the lawyer’s client unless both clients
give informed consent.

Note: This opinion is limited to the explanation of the professional respon-
sibilities of a lawyer moving from one place of private employment to another.
Rule 1.11(d)(2)(B) governs the conduct of a government lawyer seeking private
employment.

Inquiry:

May a lawyer negotiate for employment with a law firm that represents a
party on the opposite side of a matter in which the lawyer is also representing
a party?

Opinion:
Yes, with client consent.
A lawyer shall not represent a client if the representation of a client may be

materially limited by a personal interest of the lawyer unless the lawyer reason-
ably believes that he can provide competent and diligent representation to the
affected client and the client gives informed consent, confirmed in writing.
Rule 1.7(b)(2). As observed in Rule 1.7, cmt. [10], when a lawyer has discus-
sions concerning possible employment with an opponent of the lawyer’s client,
or with a law firm representing the opponent, such discussions could materially
limit the lawyer’s representation of the client.

On the same issue, ABA Formal Ethics Op. 96-400 (1996) advises that
there are two overriding factors affecting the “likelihood that a conflict will
eventuate” and “materially interfere with the lawyer’s independent professional
judgment in considering alternatives or foreclosing courses of action™ the
nature of the lawyer’s role in the representation of the client; and the extent to
which the lawyer’s interest in the firm is concrete, and has been communicated
and reciprocated. The ABA opinion states:

[t]he likelihood that a lawyer’s job search will adversely affect his “judgment
in considering alternatives or foreclosing courses of action” is far greater
when the lawyer has an active and material role in representing a client.
Thus, if the posture of the case is such that there is no call on the lawyer’s
judgment in representing a client during the period of his job search, it is
not likely that his search and negotiations will adversely affect his judg-
ment. Furthermore, if a lawyer’s interest in another firm, or its interest in
him, is not reciprocated, it seems unlikely, in most cases, that such unreci-
procated interest will have a material effect on a lawyer’s judgment in a mat-
ter between them.

While the exact point at which a lawyer’s own interest may materially limit
his representation of a client may vary, the committee believes that clients,
lawyers, and their firms are all best served by a rule that requires consultation
and consent at the earliest point that a client’s interests could be prejudiced.

The ABA opinion concludes that a lawyer who is interested in negotiating
employment with a firm representing a client’s adversary must obtain the
client’s consent before engaging in substantive discussions® with the firm or the
lawyer must withdraw from the representation.

The Restatement (Third) of the Law Governing Lawyers advises that once the
discussion of employment has become concrete and the interest is mutual, the
lawyer must promptly inform the client; without effective client consent, the
lawyer must terminate all discussions concerning the employment, or with-
draw from representing the client. Restatement (Third) of the Law Governing
Lawyers: A Lawyer’s Personal Interest Affecting the Representation of a Client,
8125, cmt. d (2000). See also Kentucky Ethics Op. E-399 (1998) (lawyer may
not negotiate for employment with another firm where firms represent adverse
parties and lawyer is involved in the client’s matter or has actual knowledge of
protected client information, unless the client consents to negotiation).

We agree: a job-seeking lawyer who is representing a client, or has confi-
dential information2 about the client’s matter, may not engage in substantive
negotiations for employment with the opposing law firm without the client’s
informed consent.

To obtain the client’s informed consent, the job-seeking lawyer must
explain to the client the current posture of the case, including what, if any,
additional legal work is required, and whether another firm lawyer is avail-
able to take over the representation should the lawyer seek to withdraw. If
the client declines to consent, the job-seeking lawyer must either cease the
employment negotiations until the client’s matter is resolved or withdraw
from the representation but only if the withdrawal can be accomplished
without material adverse effect on the interests of the client. Rule
1.16(b)(1). Because personal conflicts of interests are not imputed to other
lawyers in the firm, another lawyer in the firm may continue to represent
the client. Rule 1.10(a).

Similarly, the hiring law firm must not engage in substantive employment
negotiations with opposing counsel unless its own client consents. If the client
does not consent, the firm must cease the employment negotiations or with-
draw from the representation. The firm may only withdraw if the withdrawal
can be accomplished without material adverse effect on the interests of the
client. Rule 1.16(b) (1).

Endnote

1. A substantive discussion entails a communication between the job-seeking lawyer and
the hiring law firm about the job-seeking lawyer’ skills, experience, and the ability to
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bring clients to the firm; and the terms of association. ABA Formal Ethics Op. 96-400
(1996). Thus there is a two-prong test for “substantive discussions.” There must be (1) a
discussion/negotiation that is (2) substantive. Sending a resume blind to a potential
employer is not a “discussion.” Speaking generally with a colleague at a social event about
employment opportunities is not “substantive.”

2016 Formal Ethics Opinion 4
January 27, 2017

Disclosing Confidential Information to Execute on a Judgment for Unpaid
Legal Fees

Opinion rules that lawyer may not disclose financial information obtained dur-
ing the representation of a former client to assist the sheriff with the execution on a
judgment for unpaid legal fees.

Inquiry:

A lawyer with Firm represents Client in a domestic matter. Client fails to
pay Firm for legal services and Firm withdraws from representation. Firm pro-
vides Client written notice of the North Carolina State Bar’s Fee Dispute pro-
gram. Client waives the right to participate in the program. Firm files a lawsuit
against Client to recover the unpaid legal fees and obtains a default judgment
against Client. Firm now wants to execute on its judgment against Client.

During the course of Firm's representation of Client, Firm learned financial
information about Client, including the location of Client’s bank accounts and
the account numbers. Firm does not know if that information is still accurate.
Firm would like to provide this information to the sheriff to aid the sheriff in
executing on a writ of execution.

May Firm provide the sheriff with information about Clients bank
accounts to execute on Firm's judgment for unpaid fees against Client?

Opinion:

No. Disclosing Client’s financial information to the sheriff would violate
Rule 1.6(a) of the Rules of Professional Conduct.

Rule 1.6(a) provides that a lawyer “shall not reveal information acquired
during the professional relationship with a client unless the client gives
informed consent, the disclosure is impliedly authorized in order to carry out
the representation or the disclosure is permitted by paragraph (b).” None of the
exceptions set out in Rule 1.6(b) applies to the instant scenario.

It is true that Rule 1.6(b)(6) allows a lawyer to disclose information to
“establish a claim or defense on behalf of the lawyer in a controversy between
the lawyer and the client; to establish a defense to a criminal charge or civil
claim against the lawyer based upon conduct in which the client was involved,;
or to respond to allegations in any proceeding concerning the lawyer’s repre-
sentation of the client.” Comment [12] to Rule 1.6 specifically addresses
actions to collect legal fees and provides that “[a] lawyer entitled to a fee is per-
mitted by paragraph (b)(6) to prove the services rendered in an action to collect
it.”

The instant scenario does not fall within the Rule 1.6(b)(6) exception
because the action to collect the unpaid legal fees has concluded. Firm has
proven the legal services rendered and has obtained a default judgment against
Client. The purpose of the exception to the duty of confidentiality having been
fulfilled, Firm may not now use Client’s confidential information to collect on
the judgment. Firm may utilize post-judgment procedures to obtain informa-
tion about Client’s assets without breaching the duty of confidentially set out
in Rule 1.6.

2017 Formal Ethics Opinion 1
April 21, 2017

Text Message Advertising
Opinion rules that lawyers may advertise through a text message service that
allows the user to initiate live telephone communication.

Background:

ABC Texting is a Short Message Service (SMS) that provides a free sub-
scriber-based text messaging service. Subscribers go to the ABC Texting website
and register by providing a cell phone number and zip code. No other infor-
mation is provided. Once registered, subscribers receive text messages from
ABC Texting for various products and services, including, but not limited to,

messages from lawyers offering legal services in the subscriber’s specific zip
code. Subscribers can unsubscribe at any time. ABC Texting earns revenue by
selling text message advertising to businesses and professional service providers
that wish to advertise to subscribers in a specified zip code.

Inquiry #1:

Lawyer represents clients in workers' compensation matters and would like
to purchase advertising with ABC Texting. Lawyer’s advertisements would be
sent via text message to ABC Texting subscribers. The text message advertise-
ment will state, “Injured at work? We can help.” The text message will also
include a link to Lawyer’s website. The subscriber will have the option to click
on the link or delete the text message. If the subscriber chooses to click on the
link, he will be directed to Lawyer’s website. The website provides information
about Lawyer’s firm, including areas of practice, location, contact information,
and Lawyer’s profile.

May Lawyer advertise through this text message service?

Opinion #1:

Yes, provided the text message advertising complies with Rules 7.1, 7.2, and
7.3 and all applicable federal and state laws, rules, and regulations.

Rule 7.1 requires all communications about a lawyer and the lawyer's serv-
ices to be truthful and not misleading. Rule 7.2(a) permits a lawyer to advertise
services through written, recorded, or electronic communications subject to
the requirements of Rule 7.1 and Rule 7.3. Rule 7.2(b) permits a lawyer to pay
the reasonable costs of advertisement or communications permitted by the
rule. Rule 7.2(c) requires that any communication about the lawyer or the
lawyer’s services include the name and office address of at least one lawyer or
law firm responsible for the advertisement. Rule 7.3 limits direct contact with
potential clients for the purpose of soliciting business.

Advertising through the ABC Texting service is an electronic communica-
tion about Lawyer’s services. However, it is not a solicitation that requires the
extra precautionary measures set out in Rule 7.3(c) governing targeted commu-
nications.. Comment [1] to Rule 7.3 provides,

A solicitation is a communication initiated by the lawyer that is directed to
a specific person and that offers to provide, or can reasonably be understood as
offering to provide, legal services. In contrast, a lawyer’s communication typi-
cally does not constitute a solicitation if it is directed to the general public, such
as through a billboard, an Internet banner advertisement, a website, or a tele-
vision commercial, or if it is in response to a request for information or is auto-
matically generated in response to Internet searches.

Text message advertising as described herein is akin to billboard or banner
advertisement directed to the general public. Therefore, Lawyer may advertise
through ABC Texting. However, before Lawyer can allow ABC Texting to send
his advertisement to subscribers, the advertisement must be revised to comply
with Rule 7.2(c). The advertisement must include Lawyer’s name (or law firm
name) and office address, or a website address wherein the lawyer’s office
address can be found.

Inquiry #2:

If the answer to Inquiry # 1 is yes, may Lawyer use text message advertising
if the subscriber has the option to reply to the text message as follows:

ABC Texting: Have you or someone you know been injured at work? If so,

type YES.

Subscriber: YES

ABC Texting: Lawyer can help. May we contact you at this number? If so,

type YES.

Subscriber: YES

ABC Texting: Thank you. A representative will contact you soon.

If the subscriber replies YES to both questions, ABC Texting provides the
subscriber’s cell phone number to Lawyer. Lawyer will then contact subscriber
directly.

Opinion #2:

Yes. The communication as described above is not a prohibited live tele-
phone or real time electronic contact.

Rule 7.3(a) provides that, “[a] lawyer shall not by in-person, live telephone,
or real-time electronic contact solicit professional employment from a potential
client when a significant motive of the lawyer's doing so is the lawyer's pecu-
niary gain.” Comment [2] explains the prohibition as follows:
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There is a potential for abuse when a solicitation involves direct in-person,
live telephone, or real-time electronic contact by a lawyer with someone
known to need legal services. These forms of contact subject a person to the
private importuning of the trained advocate in a direct interpersonal
encounter. The person, who may already feel overwhelmed by the circum-
stances giving rise to the need for legal services, may find it difficult fully to
evaluate all available alternatives with reasoned judgment and appropriate
self-interest in the face of the lawyer’s presence and insistence upon being
retained immediately. The situation is fraught with the possibility of undue
influence, intimidation, and over-reaching.

In the context of autodialed recorded telephone advertising, the Ethics
Committee opined in 2006 FEO 17 that,

[A]lthough it appears that recorded telephone advertising messages are per-

mitted by the Rules of Professional Conduct, Rule 7.3(a) and the comment

to the rule do not contemplate that a recorded message will lead to an inter-

personal encounter with a lawyer (or the lawyer’s agent) at the push of a

button on the telephone key pad. To avoid the risks of undue influence,

intimidation, and over-reaching, a potential client must be given an oppor-

tunity to contemplate the information about legal services received in a

recorded telephone solicitation. This cannot occur if a brief, unexpected,

and unsolicited telephone call leads to an in-person encounter with a

lawyer, even if the recipient of the phone call must choose to push a num-

ber to be connected with the lawyer.

However, in 2006 FEO 17, the legal advertisement at issue was an unso-
licited communication about a lawyer’s services and required an immediate
response from the potential client.

2011 FEO 8 addresses utilizing live chat support service on law firm web-
sites. The opinion concludes that lawyers may use a live chat support service
on the lawyer’s website even though a live chat communication constitutes a
real-time electronic contact. In the opinion, the website visitor made the initial
contact with the firm. Similar to the ABC Texting service, the website visitor
described in 2011 FEO 8 chose to visit the law firm’s website and has the ability
to ignore the live chat button or to indicate with a click that he or she wishes
to participate in a live chat session.

In the instant scenario, the subscriber voluntarily registered with ABC
Texting expecting to receive various advertisements from various service
providers, including lawyers. In addition, the subscriber is given the opportu-
nity to accept or decline Lawyer’s offer to contact the subscriber. “It is impor-
tant to note that the prohibition in Rule 7.3(a) applies only to lawyer-initiated
contact. Rule 7.3 does not prohibit real-time electronic contact that is initiated
by a potential client.” 2001 FEO 8. The potential for abuse that Rule 7.3 is
intended to guard against is not present. Therefore, because the subscriber con-
sents to a phone call, Lawyer may call subscriber and offer legal services.

Inquiry #3:
Does the answer to Inquiry #2 change if the second text message from ABC
Texting includes Lawyer’s phone humber and an invitation to call Lawyer?

Opinion #3:
No.

Endnote

1. The assumption in this inquiry is that this is not a targeted communication to someone
known to be in need of legal services in a particular matter. Such communications must
comply with Rule 7.3(c).

2017 Formal Ethics Opinion 2
October 27, 2017

Maintaining Fiduciary Account in Accordance with Rule 1.15

Opinion rules that a lawyer representing an estate must maintain the
checking account for the estate in accordance with Rule 1.15 consistent with
the extent to which the lawyer has control over the account.

Background:

On June 9, 2016, the North Carolina Supreme Court approved amend-
ments to Rule 1.15, Safekeeping Property, and its subparts (frequently referred

to as the “trust accounting rules”). The following opinion concerns a lawyer’s
obligations with respect to a fiduciary account, such as an estate account.
Inquiries are answered based upon the rule as amended.

Inquiry #1:

A's will names Lawyer as executor. After A dies, Lawyer opens a client file
for the estate in his law office and begins serving as the personal representative
for the estate. Lawyer intends to seek compensation for his services. Lawyer
opens a checking account for the estate, makes himself the signatory on the
account, and manages the checking account throughout the administration of
the estate. What are Lawyer’s management obligations for the account under
Rule 1.15?

Opinion #1:

The checking account must be established as a lawyer’s fiduciary account
and managed in accordance with the provisions of Rule 1.15 and its subparts.

As the personal representative for the estate, Lawyer will serve in the role of
a fiduciary and provide professional fiduciary services. The phrase “professional
fiduciary services” is defined and explained in Rule 1.15-1(I) and cmt. [6] as
service by a lawyer in any one of the various fiduciary roles undertaken by a
lawyer that is not, of itself, the practice of law, but is frequently undertaken in
conjunction with the practice of law. This includes service as a trustee,
guardian, personal representative of an estate, attorney-in-fact, and escrow
agent, as well as service in other fiduciary roles “customary to the practice of
law.” Rule 1.15, cmt. [6].

The funds Lawyer receives for the benefit of the estate are fiduciary funds
and must be deposited in a fiduciary account. Fiduciary funds, another term
defined in Rule 1.15-1, denotes funds belonging to someone other than the
lawyer that are received by or placed under the control of the lawyer in connec-
tion with the performance of professional fiduciary services. Rule 1.15-1(g). A
“fiduciary account,” also defined in Rule 1.15, is “an account, designated as
such, maintained by a lawyer solely for the deposit of fiduciary funds or other
entrusted property of a particular person or entity.” Rule 1.15-1(f).

Any property belonging to the estate received by or placed under the con-
trol of the lawyer in connection with the lawyer’s furnishing of legal services or
professional fiduciary services must be handled and maintained in accordance
with all of the applicable provisions of Rule 1.15, including but not limited to:

* Rule 1.15-2: General Rules

« Rule 1.15-3(a): Check Format

« Rule 1.15-3(b) or (c)(as appropriate): Minimum Records

« Rule 1.15-3(f): Accountings for Fiduciary Property

* Rule 1.15-3(g): Minimum Record Keeping Period

* Rule 1.15-3(i): Reviews

See Rule 1.15, cmts. [2], and [6]-[9].

These duties include promptly depositing all fiduciary funds received by or
placed under the control of the lawyer in a fiduciary account. Rule 1.15-2(c).
They also include (1) review of the monthly bank statements and canceled
checks for the account each month (the “monthly review”); (2) for each quar-
ter, review of the statement of costs and receipts, client ledger, and cancelled
checks of a random sample of representative transactions completed during the
quarter (the “quarterly review”); (3) resolution within ten days of any discrep-
ancies found during the monthly or quarterly reviews; and (4) preparation of
a signed and dated report on each monthly and quarterly review. Rule 1.15-
3(i). This list is not exhaustive and Lawyer is obligated to review Rules 1.15-2
and 1.15-3 to ensure compliance.

Inquiry #2:

Lawyer represents Estate of B and the personal representative of Estate of B
in her official capacity. Lawyer opens a checking account for the estate and des-
ignates the personal representative as the signatory on the account. The person-
al representative will receive the bank statements. Lawyer, however, intends to
retain possession of the checkbook, preparing checks for the personal represen-
tative’s signature as needed and depositing estate funds into the account when
obtained. What are Lawyer’s obligations for the account under Rule 1.15?

Opinion #2:

The requirements of Rule 1.15-2 and 1.15-3 apply only to the extent that
the lawyer has control over the estate account. In the instant inquiry, Lawyer
has possession of the checkbook, but does not have signatory authority.
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Therefore, Lawyer is not obligated to follow the requirements of Rule 1.15 and
its subparts that apply to the maintenance and disbursement of funds by one
having signatory authority over the account, or with the review and reconcili-
ation requirements of Rule 1.15-3. Lawyer, however, is obligated to follow the
requirements of Rule 1.15 as applicable to items over which Lawyer has pos-
session or control, such as properly safeguarding checks received for the estate,
properly safeguarding the checkbook for the estate account, and not using any
debit card received for the estate account to withdraw funds from the estate
account.

For example, if Lawyer receives a check or other entrusted property for the
benefit of the estate, Lawyer must comply with the provisions of Rule 1.15 gov-
erning the handling of entrusted funds, including Rule 1.15-2(a), which sets
forth the duty to identify, hold, and maintain entrusted property separate from
the property of the lawyer and to deposit, disburse, and distribute only in
accordance with Rule 1.15. This would include labeling a check or funds as
property of the estate, and placing the check or funds in a suitable place of safe-
keeping until deposited in the estate account. Notice must be promptly given
to the personal representative if the personal representative is responsible for
depositing funds to the account.

Lawyer represents the estate and the personal representative in her official
capacity. RPC 137. Therefore, Lawyer has a duty to provide competent and
diligent representation. Rule 1.1 and Rule 1.3. Competent and diligent repre-
sentation requires Lawyer to advise the personal representative of her fiduciary
responsibilities relative to the safekeeping of the funds of the estate and her
duty to administer the estate in compliance with the law. See generally 2002
FEO 3 (lawyer for estate may seek removal of personal representative if the per-
sonal representative’s breach of fiduciary duties constitutes grounds for removal
under the law). To ensure that the estate account is properly managed, checks
are not written against insufficient funds, and estate funds are protected from
theft, competent and diligent representation dictates that Lawyer periodically
meet with the personal representative to review the estate account documents,
including the bank statements and canceled checks. If Lawyer prepares checks
for the personal representative’s signature, Lawyer must conduct a periodic
review of the balance for the estate account sufficient to guard against the
preparation of a check for the personal representative’s signature that would
exceed the balance of the account.

Inquiry #3:

Lawyer represents Estate of C and the personal representative of the Estate
of C in her official capacity. Lawyer opens the checking account for the estate.
Lawyer and the personal representative are designated as signatories on the
estate account. Lawyer has the checkbook for the account and receives the bank
statements. Although Lawyer is the person primarily responsible for depositing
funds into the estate account and writing checks, the personal representative
may also deposit funds into the estate account and write checks. What are
Lawyer’s duties with regard to the estate account?

Opinion #3:

As stated in Opinion #2, the requirements of Rule 1.15-2 and Rule 1.15-
3 apply only to the extent the lawyer has control over the estate account.
Because Lawyer has signatory authority, has possession of the checkbook, and
receives the bank statements, Lawyer has control of the estate account and is,
therefore, obligated to follow the requirements of Rule 1.15-2 and Rule 1.15-
3. Lawyer must open the estate account as a lawyer’s fiduciary account and
review the estate account in accordance with Rule 1.15-3(i): Reviews.
Furthermore, Lawyer must advise the personal representative of her fiduciary
responsibilities relative to the safekeeping of the funds of the estate and her
duty to administer the estate in compliance with the law. See Opinion #2.

Inquiry #4:

Lawyer represents Estate of D and the personal representative of Estate of
D in her official capacity. The personal representative opens the checking
account for the estate and manages the account, including the preparation of
checks at Lawyer’s direction. What are Lawyer’s obligations for the account
under Rule 1.15?

Opinion #4:
Lawyer is not obligated to follow Rule 1.15. See Opinion #2.

Inquiry #5:

Lawyer represents Estate of E and the personal representative of Estate of E
in her official capacity. The personal representative opens a checking account
for the estate and manages the account, including receipt of the bank state-
ments and the preparation of checks. The personal representative is the only
signatory on the estate checking account. The personal representative, however,
asks Lawyer’s paralegal to take possession of the checkbook. Each month, the
personal representative goes to Lawyer’s law firm, writes checks, and gives the
bills and the checks to paralegal. Paralegal then mails out the checks. What are
Lawyer’s obligations to the estate account under these circumstances?

Opinion #5:

See Opinion #2. Additionally, under Rule 5.3(b), Lawyer must make rea-
sonable efforts to ensure that the paralegal’s conduct is compatible with the
professional obligations of Lawyer. This includes making reasonable efforts to
ensure that the paralegal understands and complies with the professional obli-
gation of Lawyer to safeguard the checkbook under Rule 1.15-2(d) as well as
with the professional obligation of Lawyer under Rule 8.4(b) and (c) not to
misappropriate fiduciary funds by means of forged checks or other methods.

Inquiry #6:

Did the June 2016 amendments to Rule 1.15 change or add to the obliga-
tions of a lawyer with respect to a fiduciary account, or otherwise change the
answers to Inquiries #1 and #2 above?

Opinion #6:
Yes. The 2016 amendments found in Rule 1.15-3(i) now require monthly
and quarterly reviews for fiduciary accounts as well as general trust accounts.

Inquiry #7:
In the representations described in Inquiries #1 and #2 above, may Lawyer
delegate the management of the fiduciary account to a nonlawyer assistant?

Opinion #7:

Day-to-day management of the account may be delegated to a nonlawyer
assistant. However, the responsibility for conducting the monthly and quarter-
ly reviews required by Rule 1.15-3(i) may not be delegated. The rule specifies
that “the lawyer” shall review the records. To fulfill the intended purpose of this
provision, the lawyer, rather than an assistant, must conduct these reviews.
Lawyer must periodically review underlying bank records, independently of
any records prepared or provided by the assistant, to ensure that the non-
lawyer’s conduct is compatible with the professional obligations of the lawyer.
As explained in comment [23] to Rule 1.15:

The mandatory monthly and quarterly reviews and oversight measures in
Rule 1.15-3(i) facilitate early detection of internal theft and early detection
and correction of errors. They are minimum fraud prevention measures
necessary for the protection of funds on deposit in a firm trust or fiduciary
account from theft by any person with access to the account. Internal theft
from trust accounts by insiders at a law firm can only be timely detected if
the records of the firm’s trust accounts are routinely reviewed. For this rea-
son, Rule 1.15-3(i)(1) requires monthly reviews of the bank statements and
cancelled checks for all general, dedicated, and fiduciary accounts.

Although Lawyer may delegate day-to-day management of the account to
a nonlawyer assistant, Lawyer remains professionally responsible for compli-
ance with the requirements of Rule 1.15 and its subparts. Therefore, the assis-
tant must be appropriately instructed, trained, and supervised concerning the
requirements of the rule. Rule 5.3.

Inquiry #8:
If Lawyer delegates the day-to-day management of a fiduciary account to a
nonlawyer assistant, may that assistant be a signatory on the account?

Opinion #8:

The trust accounting rules do not prohibit this. However, the practice
increases the risk of internal fraud. See, e.g., Rule 1.15-2(s) (prohibiting an
assistant responsible for reconciling a trust account from being a signatory on
the account). A lawyer should not permit an assistant to be a signatory on a
fiduciary account unless the lawyer or law firm has established fraud prevention
procedures that will protect the fiduciary funds from internal theft. See Rule
1.15, cmt. [25].
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2017 Formal Ethics Opinion 3
July 28, 2017

Advertisement with URL and No Other Identifying Information

Opinion rules that a billboard advertisement need not contain the
lawyer’s name, firm name, or the firms office address if the URL address on
the advertisement lands on the lawyer’s website where such information can
be easily found.

Editor’s Note: The opinion is not limited to billboard advertisements; it
applies to all forms of legal advertisement.

Inquiry:

Law Firm owns numerous Uniform Resource Locators (URLs) such as
www.ABCtowndwi.com. Each of the URLS is a “landing page” for Law Firm’s
website. Law Firm’s website includes Law Firm’s full name, the names of the
individual lawyers in Law Firm, and Law Firm’s office address.

Law Firm would like to start a billboard advertising campaign. Law firm
does not want to include Law Firm’s full name, the names of the individual
lawyers in Law Firm, or Law Firm’s office address in the advertisement, but
does intend to include one of the URLS.

Is the proposed billboard campaign permissible under the Rules of
Professional Conduct?

Opinion:

Yes. Rule 7.1 requires all communications about a lawyer and the lawyer’s
services to be truthful and not misleading. Rule 7.2(c) requires any communi-
cation about a lawyer or a lawyer’s services to include the name and office
address of at least one lawyer or law firm responsible for its content.

Traditionally, Rule 7.2(c) has been applied so as to require all forms of print
and media legal advertising to include the listed information to avoid mislead-
ing the public about the identity of the responsible lawyer or firm and the loca-
tion of the firm. However, the Rules of Professional Conduct are rules of reason
to be applied in a reasonable manner under the circumstances. See Rule 0.2,
Scope, cmt. [1]. For example, in 2012 FEO 6, the Ethics Committee deter-
mined that a law firm may use a leased time-shared office address or a post
office address to satisfy the address disclosure requirement for advertising com-
munications in Rule 7.2(c). In 2005 FEO 14, the Ethics Committee conclud-
ed that, “as long as a URL of a law firm is not otherwise misleading or false and
the homepage of the website identifies the sponsoring law firm or lawyer, the
URL does not have to contain language specifically identifying the website as
one belonging to a law firm.” Similarly, 2017 FEO 1 holds that a text message
advertisement that does not include the lawyer’s office address but does include
the lawyer’s website address, where the office address can be found, satisfies the
requirements of Rule 7.2(c).

A law firm’s website will generally contain more than enough information
to satisfy the requirements of Rule 7.2(c) and avoid misleading the public.
Utilizing a website address in an advertisement actually provides a consumer
with the ability to access more information about the lawyer or law firm than
an advertisement that contains only the lawyer’s or the firm's name and office
address. Therefore, an advertisement that includes a URL for a law firm’s web-
site complies with Rule 7.2(c) so long as the law firm’s website contains the law
firm's official name or trade name, or the name of a responsible lawyer, and the
firm's office address. The firm name, trade name, or the name of the lawyer
must appear on the website homepage. The firm’s office address need not
appear on the homepage provided it can be easily found on the website.

2017 Formal Ethics Opinion 4
July 28, 2017

Settlement Funds Subject to Statutory Lien
Opinion rules that a lawyer is prohibited from disbursing settlement funds pur-
suant to the clients directive if the funds are subject to a perfected lien.

Inquiry:

Client was injured in a vehicular collision. Client was not at fault for the
collision. Client incurred various medical expenses as a result of the collision.
Lawyer represents Client in her personal injury case against the driver who

caused the collision. All medical providers perfected liens on Client’s anticipat-
ed recovery pursuant to the requirements for perfection of a medical lien on a
personal injury settlement set forth in N.C. Gen. Stat. § 44-49. With Client’s
consent, Lawyer settled the matter. Lawyer received and deposited Client’s set-
tlement proceeds in his trust account. The settlement proceeds do not cover the
entirety of Client’s medical expenses, so Lawyer prepared a proposed pro rata
disbursement plan, consistent with N.C. Gen. Stat. §44-50 (lien “shall in no
case, exclusive of attorney’s fees, exceed 50% of the amount of damages recov-
ered”), and submits the proposal to Client for approval.

Client disapproves of the proposed disbursement, explaining that she does
not want one particular medical provider (Provider A) to receive any funds
from the settlement. Lawyer advises Client of Provider A’s perfected lien, but
Client instructs Lawyer not to pay Provider A.

May Lawyer disburse Client’s settlement proceeds in accordance with
Client’s instructions not to pay Provider A such that the funds designated for
Provider A are dishursed to Client instead?

Opinion:

No, if the lien is perfected. Generally, a lawyer must follow a client’s direc-
tives as to the disbursement of settlement proceeds. Rule 1.15-2(n) provides
that a lawyer “shall promptly pay or deliver to the client, or to third persons as
directed by the client, any entrusted property belonging to the client and to
which the client is currently entitled.” However, Provider A has perfected a lien
against the settlement proceeds pursuant to N.C Gen. Stat. § 44-49. The per-
fected lien creates a question as to whether Client is “currently entitled” to the
share of the settlement proceeds designated for Provider A.

Comment [15] to Rule 1.15 recognizes that a third party may have a lawful
claim (such as a medical provider lien) against specific funds in a lawyer’s cus-
tody, and a lawyer “may have a duty under applicable law to protect such third-
party claims against wrongful interference by the client.”

The applicable law provides that a lien exists upon any sums recovered as
damages for personal injury in any civil action. N.C. Gen. Stat. § 44-49(a).
The lien is in favor of any provider to whom the injured person may be indebt-
ed for any medical attention rendered in connection with the injury. 1d. The
lien attaches to all funds paid to a lawyer in compensation for or settlement of
the personal injury claim. To perfect the lien, the medical provider must fur-
nish an itemized statement, hospital record or medical report, without charge,
for the lawyer to use in the resolution of the personal injury claim and give
written notice to the lawyer of the lien claim. N.C. Gen. Stat. § 44-49(b).

Before disbursing settlement proceeds subject to a perfected lien, N.C.
Gen. Stat. § 44-50 provides that the lawyer “shall retain out of any recovery or
any compensation so received a sufficient amount to pay the just and bona fide
claims.” Section 44-50 further states that a client’s instructions for the disburse-
ment of settlement proceeds are “not binding on the disbursing attorney” to
the extent that the instructions conflict with the requirements of the medical
lien statutes. However, when the client disputes the amount of the claim, N.C.
Gen. Stat. § 44-51 provides that payment of the claim is not compelled until
the claim is “fully established and determined, in the manner provided by law.”
Comment [15] to Rule 1.15 provides that when a third-party claim “is not
frivolous under applicable law, the lawyer must refuse to surrender the property
to the client until the claim is resolved” (emphasis added). Therefore, when a
statute requires a lawyer not to disburse settlement funds to a client, the lawyer
must comply with the law regardless of any instructions by the client to the
contrary.

Lawyer must determine whether Provider As lien is perfected. If so, Lawyer
must segregate and retain the funds in question in Lawyer’s trust account and
inform Client that, absent a prompt resolution of Provider As claim that is sat-
isfactory to both parties, Lawyer will eventually be obligated to deposit the
funds into the court for disposition. In the interim, if a final judgment is
entered on Provider A’s claim such that the claim is no longer in dispute, pur-
suant to N.C. Gen. Stat. § 44-50, Lawyer must pay Provider A over the client’s
objections.

To the extent that RPC 69 and RPC 125 conflict with this opinion, they
are overruled.
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October 27, 2017

Agreement Not to Solicit or Hire Lawyers from Another Firm as Part of
Merger Negotiations

Opinion rules that an agreement between law firms engaged in merger
negotiations not to solicit or hire lawyers from the other firm for a relatively
short period of time after expiration of the term of the agreement is permissible
because it is a de minimis restriction on lawyer mobility that does not impair
client choice and is reasonable under the circumstances.

Inquiry:

Law Firm A entered into an agreement with Law Firm B to explore merger
of the two law firms. In addition to provisions addressing non-disclosure of
confidential client and proprietary firm information, the agreement included
the following provision:

Non-Solicitation. During the term of this Agreement and, should Law
Firm A and Law Firm B decide not to merge, for a period of two (2) years
after termination of this Agreement (the “Non-Solicitation Period”), (i)
Law Firm A agrees that it shall not induce or solicit any of the partners,
associates, or other employees of Law Firm B to join Law Firm A; and (ii)
Law Firm B agrees that it shall not induce or solicit any of the partners,
associates, or other employees of Law Firm A to join Law Firm B. The fore-
going restriction shall not apply to (i) associates or other employees who are
hired through a party’s recruiting efforts resulting from the placement of
general media advertisements or the retention of “headhunters” (provided
that the headhunters are not specifically directed to solicit associates or
other employees from the other party), or (ii) the hiring by a party of the
other party’s associates or other employees who make unsolicited contacts
seeking employment so long as such individuals did not directly participate
in meetings, negotiations, or similar discussions between the parties con-
cerning the terms of the potential merger. Each party agrees not to hire or
engage as partners or counsel any individual who is currently a partner or
counsel with the other party to this Agreement for a period of two years
from the termination of this Agreement.

The term of the agreement is one year, but is subject to early termination
based upon ten days' notice by a party. Therefore, the potential period of
restriction may be as long as three years.

Attorney X is a partner in Law Firm A and is interested in joining Law Firm
B. She did not participate in meetings, negotiations, or discussions between the
law firms relative to the agreement or to a potential merger with Law Firm B.
Nevertheless, the managing lawyers for Law Firm B have refused to talk to her
about becoming a partner because the period of restriction has not expired.
Law Firm B will talk to Attorney X about joining the firm if she obtains a waiv-
er of the restriction from Law Firm A.

Is this provision of the agreement prohibited under Rule 5.6(a)?

Opinion:

No, because it imposes a de minimis restriction on the mobility of the
lawyers in the firms, does not impair client choice, and is reasonable under the
circumstances.

Rule 5.6(a) prohibits a lawyer from participating in offering or making a
partnership, shareholder, operating, employment, or other similar type of
agreement that restricts the right of a lawyer to practice after termination of the
relationship, except an agreement concerning benefits upon retirement. As
explained in 2012 FEO 12, “[t]his prohibition on restrictive covenants protects
the freedom of clients to choose a lawyer and promotes lawyer mobility and
professional autonomy.” Rule 5.6, cmt. [1].” Ethics opinions interpreting the
rule usually address the former concern. For example, three State Bar opinions
evaluate whether financial disincentives upon departure from a law firm are
disguised penalties for competition because “firm” clients will follow the
departing lawyer. See 2007 FEO 6, 2008 FEO 8, and 2012 FEO 12. There are
no opinions that provide insight into agreements that solely restrict the mobil-
ity of lawyers as does the agreement at issue. Therefore, this is a matter of first
impression.

Restrictive covenants are not, however, foreign to the Rules of Professional

Conduct. Rule 1.17, Sale of a Law Practice, permits a lawyer to sell a law prac-
tice or an area of law practice, including good will, if a number of conditions
are satisfied, including the following: “the seller ceases to engage in the private
practice of law, or in the area of practice that has been sold, from an office that
is within a one-hundred (100) mile radius of the purchased practice...” Rule
1.17(a). Where a reasonable business purpose exists, the Rules permit some
limitations on lawyer mobility.

Similarly, 2007 FEO 6 and 2008 FEO 8 recognize that a financial disin-
centive upon the departure of a lawyer may be permissible. Those opinions per-
mit partnership, shareholder, or other similar agreements to include a post-
departure repurchase, buy-out, or fee division provision if the provision is fair,
takes into account the loss in firm value generated by the lawyer’s departure,
and is not based solely upon loss in value due to the loss of client billings.
Again, if there is a reasonable business purpose, a restriction that impacts
lawyer mobility may be permissible.

The non-solicitation provision in this inquiry is primarily a restriction on
the law firms that are a party to the agreement in that it restricts the recruiting
activities of the firms. To the extent that the provision restricts the mobility of
lawyers in the two firms, the restriction is for a relatively short, defined period
of time and only with regard to employment with one other law firm; the
lawyers in the firms are free to seek employment with any other law firm. In
addition, the provision does not prevent or inhibit a client from following a
lawyer who departs one of the firms for employment with a firm not subject
to the agreement. Thus, the provision imposes a de minimis restriction on
lawyer mobility and does not impair client choice

As noted in the Scope section of the Rules, “[t]he Rules of Professional
Conduct are rules of reason. They should be interpreted with reference to the
purposes of legal representation and of the law itself.” Rule 0.2, cmt. [1]. It is
surmised that the non-solicitation provision was included in the agreement to
foster the trust necessary for both firms to disclose financial information about
the productivity of the lawyers in the firms without fear that, should the merger
negotiations be abandoned, the other firm would attempt to lure highly pro-
ductive lawyers or “rainmaker” lawyers away from the other firm. The provi-
sion was reasonablel under the circumstances and, given its limited duration
and effect, does not violate Rule 5.6(a).

No opinion is expressed on the legal enforceability of the provision in this
inquiry or other similar provisions.

Endnote

1. Whether a restriction on lawyer mobility in an agreement between law firms engaged in
merger negotiations is reasonable will depend on various factors, including the specific
terms of the restriction, the number of law firms involved in the merger negotiations,
and the likelihood of employment opportunities with law firms not involved in the
merger negotiations.

2018 Formal Ethics Opinion 1
July 27, 2018

Participation in Website Directories and Rating Systems that Include Third
Party Reviews

Opinion explains when a lawyer may participate in an online rating system,
and a lawyer’s professional responsibility for the content posted on a profile on a
website directory.

Inquiry #1:

May a lawyer “claim her profile” or set up a profile on a website directory
or business listing service such as Google’s My Business, LinkedIn, or Avwo and
provide information for inclusion in the profile?

Opinion #1:
Yes, if the information provided by the lawyer and as presented in the pro-
file is truthful and not misleading. Rule 7.1(a).

Inquiry #2:
May a lawyer pay to be included in a website directory of lawyers?

Opinion #2:
Yes. A lawyer may pay the reasonable costs of advertisements. Rule 7.2(b).

Inquiry #3:
May a lawyer provide profile information to a website that will use the
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information to rate the lawyer in an online lawyer rating system?

Opinion #3:

Yes, if the information provided by the lawyer is truthful and not mislead-
ing. Rule 7.1(a). In addition, no money may be paid by the lawyer for a rating
and, before voluntarily providing information to a rating system, the lawyer
must determine that the rating system uses objective standards that are verifi-
able and would be recognized by a reasonable lawyer as establishing a legitimate
basis for evaluating the lawyer’s services. See, e.g., 2003 FEO 3 and 2007 FEO
14. Further, the standards for the rating system must be disclosed to the public
at a location on the website that a user of the website can readily find.

Inquiry #4:

If a lawyer participates in a website directory, is the lawyer professionally
responsible for claims on the website about participating lawyers such as state-
ments that the participating lawyers are “top rated” or “the best™?

Opinion #4:

Yes, the lawyer is professionally responsible for statements or claims made
about the lawyer or the lawyer’s services and may not participate in any com-
munication about the lawyer that is false or misleading in violation of Rule 7.1.

Pursuant to Rule 7.1(a)(3), a communication is false or misleading if it
“compares the lawyer’s services with other lawyers’ services, unless the compar-
ison can be factually substantiated.” Further explanation of this prohibition is
set out in comment [3] to Rule 7.1 which states that “[a]n unsubstantiated
comparison of the lawyer’s services or fees with the services or fees of other
lawyers may be misleading if presented with such specificity as would lead a
reasonable person to conclude that the comparison can be substantiated.”
Characterizing lawyers listed in a website directory as “top rated” or “the best”
is a comparison of the participating lawyers' services with those of other
lawyers. A lawyer may not participate in such a directory unless objective, ver-
ifiable standards for participation, as required by 2007 FEO 14, Advertising
Inclusion in List in North Carolina Super Lawyers and Other Similar
Publications, are applied and disclosed by the website.

Inquiry #5:

A website directory that permits lawyers to “claim their profiles” also allows
consumers—usually present and former clients—to post “reviews” of a lawyer
on the lawyer’s profile page. May a lawyer ask present or former clients to post
reviews on her profile page?

Opinion #5:

Yes, as long as there is no quid pro quo. Rule 7.2(b) (a lawyer shall not give
anything of value to a person for recommending the lawyer’s services). Under
no circumstances may a lawyer solicit, encourage, or assist in the posting of
fake, false, or misleading reviews. Rule 8.4(c).

Inquiry #6:

When a client is pleased with the lawyer and her services, the client’s posted
review on the lawyer’s profile or webpage may contain hyperbolic accolades
such as the lawyer was “the best,” “awesome,” “the smartest,” “the toughest,”
etc. Rule 7.1(a)(2) and (3) prohibit a lawyer from engaging in misleading com-
munications that create unjustified expectations or that compare a lawyer’s
services with the services of other lawyers unless the comparison can be factu-
ally substantiated. Is a lawyer required to seek the removal of any review that
does not meet this standard?

Opinion #6:

Yes. Most users of the Internet understand that reviews by third parties gen-
erally contain statements of opinion, not fact. To the extent that a third party
review is a statement of opinion about the lawyer or her services, the lawyer is
not professionally responsible for the statement and does not have to disclaim
the review or take action to have the review removed or redacted from the
lawyer’s profile or webpage. If a review contains a material misstatement of
objective fact, however, the lawyer must take action to have the review removed
or edited to delete the misstatement, or to post a disclaimer. For example, the
lawyer must take action to remove, redact, or disclaim a review that falsely
states that the lawyer obtained a million dollar settlement.

Inquiry #7:
Lawyer A, at the urging of a marketing firm, initially claimed her website

profile or set up business pages on a number of websites like Facebook.
However, she tired of posting to the profiles and pages, and soon ceased to visit
the majority of them altogether. Most of the profiles and website pages allow
for third party reviews that Lawyer A no longer reads. Is Lawyer A responsible
for the content of the reviews posted on these website profiles and pages?

Opinion #7:

No, a lawyer is professionally responsible only for third-party content about
the lawyer of which the lawyer is aware or reasonably should be aware. The
lawyer is not required to monitor online profiles or pages if the lawyer does not
visit the website, post to that website, or otherwise actively participate in the
website. If a lawyer has abandoned a profile or webpage and the lawyer is
unaware of the content of the reviews posted on the profile or webpage, the
lawyer has no professional responsibility relative to that content. However, if
the lawyer becomes aware, or reasonably should be aware, that material mis-
statements of fact are included in reviews posted on her profile or webpage, the
lawyer is professionally responsible and must take action to have the offensive
content removed or an explanatory disclaimer posted.

Inquiry #8:

A lawyer determines that third-party generated content on her profile on
an online directory contains material misstatements of fact and that she is pro-
fessionally responsible for seeking to remove or disclaim the misstatements.
When she asks the website to remove the content or post an explanatory dis-
claimer, the website refuses to do so. What should the lawyer do?

Opinion #8:
The lawyer must withdraw from participation in the website and seek to
have the lawyer’s profile or page on the website removed.

Inquiry #9:
Is a lawyer required to seek the removal of negative reviews that the lawyer
perceives to be false or misleading?

Opinion #9:

Because there is no risk of creating unjustified expectations, there is no duty
to correct or seek removal of a negative review posted on a lawyer’s profile or
website page. Nevertheless, the lawyer may seek removal of negative reviews to
protect the lawyer’s reputation. Lawyers are cautioned to avoid disclosing con-
fidential client information when responding to a negative review. See Rule
1.6(a).

Inquiry #10:

For a monthly fee, a website offers a premium service called “Pro” that is
promoted as enabling a lawyer to “upgrade” the lawyer’s profile on the website.
This service provides the following benefits according to the website: no com-
petitive ads will be shown on the lawyer’s profile page; the lawyers contact
information is shown in a search result; the lawyer can see who is contacting
her by phone, email, or on her website; the lawyer can select the best reviews
and promote them at the top of the profile page; and the lawyer can write her
own headline at the top of her profile. In addition, under the lawyer’s photo,
whether it appears on the lawyer’s profile page or in a search result, the word
“Pro” appears. On search results, a sidebar states that “Pro” indicates that infor-
mation is “verified.” May a lawyer subscribe to this service?

Opinion #10:

Yes, if the information on the profile page continues to be truthful and not
misleading and an explanation of the “Pro” designation appears in a prominent
location beside or near the designation wherever the designation appears on the
lawyer’s profile or webpages. In the absence of the explanation that the desig-
nation indicates that the lawyer paid for enhanced services, the designation
implies that lawyers without the designation are not professional or “Pro.” This
is a comparison of the lawyer’s services with the services of other lawyers that
cannot be factually substantiated in violation of Rule 7.1(a)(3). If the website
does not post the explanation, the lawyer must do so or must discontinue the
premium service.

In addition, to avoid misleading users, if only selected reviews can be read
by a user, there must be an explanation that the lawyer has selected the best
reviews to promote. If there is an implication that the selected reviews are the
only reviews that the lawyer has received or, if the lawyer has received unfavor-
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able reviews and the profile page falsely implies that the “promoted reviews” are
typical, there must be an explanation.

2018 Formal Ethics Opinion 2
July 27, 2018

Duty to Disclose Adverse Legal Authority

Opinion rules that a lawyer has a duty to disclose to a tribunal adverse legal
authority that is controlling as to that tribunal if the legal authority is known to the
lawyer and is not disclosed by opposing counsel.

Inquiry:

Rule 3.3(a)(2) provides that a lawyer shall not knowingly “fail to dis-
close to the tribunal legal authority in the controlling jurisdiction
known to the lawyer to be directly adverse to the position of the client
and not disclosed by opposing counsel.”

Does the duty of disclosure set out in Rule 3.3(a)(2) require a lawyer
to inform the tribunal of rulings entered in lateral and lower courts?

Opinion:

Pursuant to Rule 3.3(a)(2), the lawyer’s duty is to disclose to the tribunal
legal authority that is controlling as to that tribunal. The lawyer must make a
legal determination as to the legal authority that is controlling for the particular
tribunal.

Rule 3.3, Candor Toward the Tribunal, sets forth the duties of lawyers as
officers of the court “to avoid conduct that undermines the integrity of the
adjudicative process.” Rule 3.3, cmt. [2]. Preserving the integrity of the adju-
dicative process is consistent with the principle of stare decisis.

As an officer of the court, a lawyer has a duty to assist the tribunal in ful-
filling its duty to apply the law fairly and properly. Therefore, a lawyer must
not allow the tribunal to be misled by false statements of law and “must recog-
nize the existence of pertinent legal authorities.” Rule 3.3, cmt. [4]. As
explained in Rule 3.3, cmt. [4], the “underlying concept is that legal argument
is a discussion seeking to determine the legal premises properly applicable to
the case.”

The comments to Rule 3.3 reference “pertinent legal authorities” and “legal
premises properly applicable” to the case. These phrases indicate that the
lawyer’s duty is to disclose to the tribunal legal authority that is controlling as
to that tribunal. The disclosure duty covers not only court decisions, but also
statutes and regulations adverse to a client’s position. A lawyer is not required
to inform the tribunal of authority that is not controlling.

Pursuant to Rule 3.3(a)(2), a lawyer has a duty to disclose to a tribunal con-
sidering a matter legal authority that is controlling as to the tribunal if the
authority is directly adverse to the position of the lawyer’s client, is known to
the lawyer, and is not disclosed by opposing counsel. The lawyer’s knowledge
of the adverse authority may be inferred from the circumstances. See Rule

1.0(g).
2018 Formal Ethics Opinion 3
July 27, 2018

Use of Suspended Lawyer's Name in Law Firm Name
Opinion rules that the name of a lawyer who is under an active disciplinary
suspension must be removed from the firm name.

Inquiry #1:

Lawyer is a named partner in a law firm. Pursuant to an order issued by the
Disciplinary Hearing Commission, Lawyer is actively suspended from the
practice of law. Must Lawyer’s name be removed from the law firm name dur-
ing the suspension period?

Opinion #1:

Yes. A suspended lawyer may not be associated with her former firm during
the suspension period. The Regulations for Professional Corporations and
Professional Limited Liability Companies Practicing Law state that if a share-
holder in a professional corporation or member of a professional limited liabil-
ity company becomes legally disqualified to render professional services in
North Carolina, the name of the professional corporation or professional lim-

ited liability company shall be promptly changed to eliminate the name of such
shareholder or member, and such shareholder or member shall promptly dis-
pose of her shares of stock in the corporation or interest in the professional lim-
ited liability company. 27 N.C. Admin. Code 1E, Rule .0102. In addition,
Rule 5.5(b) of the Rules of Professional Conduct prohibits a lawyer who is not
admitted to practice law in North Carolina from holding out to the public or
otherwise representing that the lawyer is admitted to practice law in this juris-
diction.

Therefore, within a reasonable timeframe from the effective date of the
active disciplinary suspension not to exceed three months and until the active
suspension ends, the suspended lawyer’s name must be removed from the firm
name, firm signage, letterhead, all forms of advertisement, and the firm web-
site. The law firm is reminded to amend the articles of incorporation with the
North Carolina secretary of state and, if the suspended lawyer’s name is con-
tained in the firm’s website URL, to change or redirect the URL to a URL that
does not contain the suspended lawyer’s name. (If a URL with appropriate is
not available, the law firm may adopt a trade name for its URL provided the
URL is registered with and approved by the North Carolina State Bar. 2005
FEO 8.)

Inquiry #2:
Does the answer to Inquiry #1 change if Lawyer is under a stayed discipli-
nary suspension?

Opinion #2:

Yes. If Lawyer’s disciplinary suspension is stayed, she is permitted to prac-
tice law. Therefore, inclusion of Lawyer’s name in the firm name, firm signage,
letterhead, all forms of advertisement, and the firm website is not false or mis-
leading in violation of Rule 7.1, and does not violate other State Bar rules.

Should the suspension become active and Lawyer is no longer permitted to
practice law, Lawyer’s name must be removed from the firm name, firm sig-
nage, letterhead, all forms of advertisement, and the firm website. See Opinion
#1.

Inquiry #3:

Lawyer is administratively suspended for failure to pay State Bar member-
ship dues and/or failure to satisfy the continuing legal education (CLE)
requirements of State Bar membership. Must Lawyer’s name be removed from
the firm name?

Opinion #3:

Yes. Whenever a member of the North Carolina State Bar fails to fulfill an
administrative obligation of membership in the State Bar, the member is sub-
ject to administrative suspension. 27 N.C. Admin. Code 1D, Rule .0903.
However, unlike a disciplinary suspension, administrative suspensions can be
cured within a relatively short period of time. See 27 N.C. Admin. Code 1D,
Rule .0904(f) (Reinstatement by Secretary of the State Bar). As noted in the
Scope section, the Rules of Professional Conduct are rules of reason. Rule 0.2,
Scope. It would be impractical and expensive for a firm to remove a lawyer’s
name from the firm name, firm signage, letterhead, all forms of advertisement,
and the firm website if the administrative suspension is of limited duration.
Therefore, provided Lawyer is reinstated to active status within a reasonable
period of time not to exceed three months from the effective date of the admin-
istrative suspension, it is not a violation of Rule 7.1 or Rule 7.5 for Lawyer’s
name to remain in the firm name, firm signage, letterhead, all forms of adver-
tisement, and the firm website.

2018 Formal Ethics Opinion 4
April 20, 2018

Offering Clients On-site Access to Financial Brokerage Company for Legal
Fee Financing

Opinion rules that a lawyer may offer clients on-site access to a financial bro-
kerage company as a payment option for legal fees so long as the lawyer is satisfied
that the financial arrangements offered by the company are legal, the lawyer receives
no consideration from the company, and the lawyer does not recommend one pay-
ment option over another.

Inquiry:
Lawyer would like to associate with a financial brokerage company
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(Company) that would assist clients in obtaining legal fee financing. Company
is not a lending institution. Company would act as a broker to find lenders
willing to finance the client’s legal fees. Company charges Lawyer an initial
setup fee of $1,500 and a monthly fee of $99 for maintaining the payment
webpage and administration. Lawyer also pays a merchant fee of 4.99 % on the
amount of the financed legal fee. The loan brokerage service would be
explained to clients as a "payment option" along with any other options such
as credit card, check, cash, etc.

Company provides a loan application for clients who wish to pursue a loan
for legal fees. Approved clients receive offers from competing banks, and are
free to pick the offer that works best for them, or to decline all offers. If the
client accepts an offer, the loan amount is paid from a third-party lender direct-
ly to the client. The client pays the fees to Lawyer in accordance with the fee
agreement.

The company maintains that the program helps lawyers get paid and also
removes the cost barrier for clients who are seeking legal representation.

May Lawyer associate with Company under the proposed arrangement?

Opinion:

Yes, under certain circumstances. Many law firms currently accept credit
card payments for legal fees or offer in-house payment plans. In 2000 FEO 4,
the Ethics Committee concluded that a lawyer may refer a client in need of
money for living expenses to a finance company if the lawyer is satisfied that
the company's financing arrangement is legal, the lawyer receives no consider-
ation from the financing company for making the referral, and, in the lawyer's
opinion, the referral is in the best interest of the client. The lawyer may not
allow his own financial interests to interfere with his duty to act in the best
interests of his client. Rule 1.7(a) (concurrent conflict exists if representation of
client is materially limited by personal interest of lawyer). For example, in 2006
FEO 2, the Ethics Committee concluded that a lawyer may not refer a client
to a company that pays a cash lump sum to a client in exchange for the client’s
interest in a structured settlement merely as a means of paying the lawyer for
his legal services.

A lawyer does not put his own financial interests ahead of those of his client
by providing payment options to a client who requires financial assistance in
paying the lawyer’s legal fees. However, given the lawyer’s self interest in being
paid in full for his services, the lawyer may not recommend one payment
option over another. Therefore, Lawyer may offer clients on-site access to
Company as a payment option for Lawyer’s legal fees—along with any other
potential payment options—so long as Lawyer is satisfied that the financial
arrangements offered by Company are legal, Lawyer receives no consideration
from Company, and Lawyer does not recommend one payment option over
another.

2018 Formal Ethics Opinion 5
July 19, 2019

Accessing Social Network Presence of Represented or Unrepresented
Persons

Opinion reviews a lawyer’s professional responsibilities when seeking access to a
person's profile, pages, and posts on a social network to investigate a clients legal
matter.

Introduction

Social networks are internet-based communities that individuals use to
communicate with each other and to view and exchange information, includ-
ing photographs, digital recordings, and files. Examples of currently popular
social networks include, but are not limited to, Facebook, Twitter, Instagram,
and LinkedIn. On some forms of social media, such as Facebook, users create
a profile page with personal information that other users may access online.
Websites that host the social networks often allow the user to establish the level
of privacy for the profile page and postings thereon, and to limit those who
may view the profile page and postings to “friends”—those who have specifi-
cally sent a computerized request to view the profile page which the user has
accepted. NYCBA Formal Op. 2010-2 (September 2010).

Lawyers increasingly access social networks to prepare or to investigate a
client’s matter. However, the use of social networks has ethical implications.
Several rules restrict a lawyer's communications with people involved in a

client’s matter. Rule 4.2 restricts a lawyer's communications with persons rep-
resented by counsel. Rule 4.3 restricts a lawyer’'s communications with unrep-
resented persons. Furthermore, all communications by a lawyer are subject to
Rule 4.1’s prohibition on knowingly making a false statement of material fact
or law to a third person and to Rule 8.4(c)’s prohibition on conduct involving
dishonesty, fraud, deceit, or misrepresentation that reflects adversely on the
lawyer’s fitness as a lawyer.

The technology and features of social networks are constantly changing. It
is impossible to address every aspect of a lawyer’s ethical obligation when uti-
lizing a social network to prepare or to investigate a client’s legal matter. Every
lawyer is required by the duty of competence to keep abreast of the benefits and
risks associated with the technology relevant to the lawyer’s practice, including
social networks. Rule 1.1, cmt. [8]. Further, when using a social network as an
investigative tool, a lawyer’s professional conduct must be guided by the Rules
of Professional Conduct.

This opinion will address ethical issues that arise when lawyers, either
directly or indirectly, seek access to social network profiles, pages, and posts
(collectively referred to as “social network presence”) belonging to another per-
son. Throughout the opinion, “person” refers to opposing parties and to wit-
nesses.

This opinion does not obviate comment [1] to Rule 8.4. The comment
explains that the prohibition in Rule 8.4(a) against knowingly assisting another
to violate the Rules of Professional Conduct or violating the Rules of
Professional Conduct through the acts of another does not prohibit a lawyer
from advising a client or, in the case of a government lawyer, investigatory per-
sonnel, of action the client, or such investigatory personnel, is lawfully entitled
to take. See 2014 FEO 9 (use of tester in investigation that serves a public inter-
est).

For guidance on communicating with a judge on a social network, see 2014
FEO 8. For the restrictions on communicating with a juror or a member of the
jury venire, see Rule 3.5.

Inquiry #1:

Regardless of the privacy setting established by a user, some social network
sites allow public access to certain limited user information. May a lawyer rep-
resenting a client in a matter view the public portion of a person’ social net-
work presence?

Opinion #1:

Yes. The public portion of a person’s social network presence refers to any
information or posting that is viewable by anyone using the internet or anyone
who is a member of the social network. Such information is no different than
other information that is publicly available. Nothing in the Rules of
Professional Conduct prohibits a lawyer from accessing publicly available
information.

As noted by the Colorado Bar Association, “[a] lawyer’s conduct in viewing
[the public portion of a person’s social media profile or any public posting
made by an individual] does not implicate any of the restrictions upon com-
munications between a lawyer and certain others involved in the legal system.”
Colorado Formal Op. 127 (September 2015).

Some social networks automatically notify a person when his or her pres-
ence has been viewed. The person whose presence is viewed may receive infor-
mation about the individual who viewed the presence. Under these circum-
stances, when a lawyer views a person’s public social network presence, it is the
social network sending a communication, not the lawyer. Therefore, the noti-
fication generated by the social network is not a prohibited communication by
the lawyer. See, e.g., ABA Formal Op. 466 (2014) (communication generated
because of technical feature of electronic social media service is communication
by the service, not the lawyer). However, a lawyer who engages in repetitive
viewing of a person’s social network presence so as to generate multiple notifi-
cations from the network may be in violation of Rule 4.4(a). That rule pro-
hibits a lawyer from using means that have no substantial purpose other than
to embarrass, delay, or burden a third person, and from using methods of
obtaining evidence that violate the legal rights of such a person.

Lawyers may view the public portion of a person's social network presence.
However, the lawyer may not engage in repetitive viewing of a person’s social
network presence if doing so would violate Rule 4.4(a).
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Inquiry #2:
May a lawyer use deception to access a restricted portion of a person’s social
network presence?

Opinion #2:

No. Lawyers must never use deception, dishonesty, or pretext to gain access
to a person’s restricted social network presence. Rules 4.1 and 8.4(c). When
seeking access to a person’s restricted social network presence, a lawyer must
not state or imply that he is someone other than who he is or that he is disin-
terested. Furthermore, lawyers may not instruct a third party to use deception.

Inquiry #3:
May a lawyer, using his true identity, request access to the restricted por-
tions of an unrepresented person’s social network presence?

Opinion #3:

Yes. A lawyer’s duty of competent and diligent representation under Rules
1.1 and 1.3 encompasses the use of readily available forms of informal discov-
ery. A lawyer who seeks informal discovery may request the same access to an
unrepresented person’s social network presence that is available to any non-
lawyer, as long as the lawyer uses his true identity and does not engage in
deception or dishonesty. The person contacted is free to accept, reject, or ignore
the request, or to ask for additional information. If the unrepresented person
asks the lawyer for additional information, the lawyer must accurately provide
the information or withdraw the request.

Rule 4.3(b) provides that a lawyer, in dealing on behalf of a client with a
person who is not represented by counsel, shall not “state or imply that the
lawyer is disinterested.” In addition, when the lawyer “knows or reasonably
should know that the unrepresented person misunderstands the lawyer’s role in
the matter, the lawyer shall make reasonable efforts to correct the misunder-
standing.”

By simply requesting access, the lawyer does not violate Rule 4.3. A lawyer
who requests access is not making any statement, nor is he implying disinterest.
See Oregon State Bar, Formal Opinion No. 2013-189 (2016 Revision) (“A sim-
ple request to access nonpublic information does not imply that Lawyer is ‘dis-
interested’ in the pending legal matter.”). The person contacted has full control
over who views the information on her social network site. A grant of the
lawyer’s request, without additional inquiry, does not indicate a misunder-
standing of the lawyer’s role.

Inquiry #4:
May a lawyer, using his true identity, request access to the restricted por-
tions of a represented person’s social network presence?

Opinion #4:

No. During the representation of a client, a lawyer shall not communicate
about the subject of the representation with a person the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the consent
of the other lawyer or is authorized to do so by law or by court order. Rule
4.2(a). Rule 4.2 contributes to the proper functioning of the legal system by
protecting a person who has chosen to be represented by a lawyer in a matter
against possible overreaching by other lawyers who are participating in the mat-
ter, interference by those lawyers with the client-lawyer relationship and the
uncounseled disclosure of information relating to the representation. Rule 4.2,
comment [1].

Unless the lawyer has obtained express consent from the represented per-
son’s lawyer, the request interferes with the attorney-client relationship and
could lead to the uncounseled disclosure of information relating to the repre-
sentation. Therefore, requesting access to the restricted portions of a represent-
ed person’s social network presence is prohibited unless the lawyer obtains con-
sent from the person’s lawyer. Furthermore, the lawyer may not direct a third
party to request access to restricted portions of a represented person’s social net-
work presence. See Rule 8.4(a).

Inquiry #5:
May a lawyer request or accept information from a third party with access
to restricted portions of a person’s social network presence?

Opinion #5:
Yes. Nothing in the Rules of Professional Conduct prevents a lawyer from

engaging in lawful and ethical informal discovery such as communicating with
third party witnesses to collect information and evidence to benefit a client.
Witnesses who have obtained information from the restricted portions of a per-
son’s (represented or unrepresented) social network presence are no different in
this regard than any other witness with information relevant to a client’s matter.
Therefore, when a lawyer is informed that a third party has access to restricted
portions of a person’s social network presence and can provide helpful informa-
tion to the lawyer’s client, the lawyer is not prohibited from requesting such
information from the third party or accepting information volunteered by the
third party. Similarly, a lawyer may accept information from a client who has
access to the opposing party’s or a witness’s restricted social network presence.

However, the lawyer may not direct or encourage a third party or a client
to use deception or misrepresentation when communicating with a person on
a social network site. See Opinion #2.

2018 Formal Ethics Opinion 6
July 27, 2018

Shifting Cost of Litigation Cost Protection Insurance to Client

Opinion rules that, with certain conditions, a lawyer may include in a clients
fee agreement a provision allowing the lawyer’s purchase of litigation cost protection
insurance and requiring reimbursement of the insurance premium from the clients
funds in the event of a settlement or favorable trial verdict.

Inquiry:

Lawyer would like to purchase “litigation cost protection” insurance for
matters he handles on a contingency fee basis. The insurance is purchased by a
lawyer on a case-by-case basis for a one-time premium payment. The insurance
is available for purchase up until 90 days after the initial complaint has been
served upon the defendant(s). The insurance reimburses a lawyer for litigation
costs advanced by the lawyer only in the event of a trial loss.

Inquiry #1:
Do the Rules of Professional Conduct prohibit a lawyer from purchasing
litigation cost protection insurance for his contingency fee cases?

Opinion #1:

No. A lawyer has a duty to avoid conflicts of interest with his client.
According to Rule 1.7(a), a lawyer has a conflict of interest if the representation
of a client will be materially limited by a personal interest of the lawyer. The
purpose of the insurance policy is to protect the lawyer’s investment in the costs
and expenses of litigation. However, the insurance reimburses the lawyer only
in the event of a trial loss. The lawyer and the client may have different cost-
benefit calculations. Therefore, the terms of the policy incentivize going to trial
in certain scenarios, which raises the possibility of a conflict of interests
between the lawyer and the client.

However, there are inherent conflicts of interests present in every case taken
on a contingency basis. A lawyer may prefer that his client accept a low settle-
ment offer to ensure that the lawyer receives his fee, while the client wants to
reject a settlement offer and take his chances at trial. In either event, the client
has the ultimate authority regarding settlement of the client’s matter. Rule
1.2(a)(1). The presence or absence of a litigation cost protection insurance pol-
icy does not alter this dynamic of the client-lawyer relationship.

Lawyer may purchase litigation cost protection insurance so long as Lawyer
does not allow the terms of the coverage to adversely affect Lawyer’s independ-
ent professional judgment, the client-lawyer relationship (including the client’s
ultimate authority as to settlement), or the client’s continuing best interests.

Inquiry #2:

If Lawyer recovers funds for the client through a settlement or favorable
trial verdict, Lawyer proposes to be reimbursed for the insurance premium
from the judgment or settlement funds. Lawyer intends to disclose the cost of
the insurance to the client as part of the representation agreement.

May Lawyer include in a client’s fee agreement a provision allowing
Lawyer’s purchase of litigation cost protection insurance and requiring reim-
bursement of the insurance premium from the client’s funds in the event of a
settlement or favorable trial verdict?

Opinion #2:
Yes. A provision in a fee agreement requiring client reimbursement of a par-
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ticular expense implicates a lawyer’s professional duties under Rule 1.5. Rule
1.5(a) provides that a lawyer shall not charge an illegal or clearly excessive fee
or charge or collect a clearly excessive amount for expenses. Rule 1.5(b) requires
a lawyer who has not regularly represented a client to communicate to the
client the basis of the fee and expenses for which the client will be responsible.
Specifically as to contingency fees, Rule 1.5(c) provides:

A contingent fee agreement shall be in a writing signed by the client and
shall state the method by which the fee is to be determined, including the
percentage or percentages that shall accrue to the lawyer in the event of set-
tlement, trial, or appeal; litigation and other expenses to be deducted from the
recovery; and whether such expenses are to be deducted before or after the
contingent fee is calculated [emphasis added]. The agreement must clearly
notify the client of any expenses for which the client will be liable whether
or not the client is the prevailing party....

The premium for the insurance is an “other expense” that Lawyer intends
to deduct from any recovery. Therefore, the amount of the insurance premium
must not be clearly excessive, and the circumstances under which the client is
responsible for reimbursement of the premium must be clearly communicated
to the client and clearly set out in the written fee agreement. Lawyer must
describe with specificity what the insurance is and why Lawyer believes a liti-
gation cost protection policy will serve the client’s best interests. Lawyer must
also inform the client that other lawyers may choose not to purchase or to
charge the client for the cost of a litigation cost protection policy. Finally,
Lawyer must provide the client with the opportunity to review the insurance
policy.

The Florida Bar determined that litigation cost protection insurance is
“part of a business agreement, albeit with a third party rather than with the
client, creating circumstances resembling the conflicts of interest that can arise,
and be cured, pursuant to [Rule 1.8(a)].” Florida Bar Staff Opinion 37289
(Revised 2018). Floridas version of Modal Rule 1.8(a) (which is substantially
the same as NC Rule 1.8(a)) provides that a lawyer may enter into a business
transaction with a client or acquire a pecuniary interest directly adverse to a
client if: (1) the transaction and terms are fair and reasonable to the client and
are fully disclosed and transmitted in writing in @ manner that can be reason-
ably understood by the client; (2) the client is advised in writing of the desir-
ability of seeking, and is given a reasonable opportunity to seek, the advice of
independent legal counsel on the transaction; and (3) the client gives informed
consent, in a writing signed by the client, to the essential terms of the transac-
tion and the lawyer’s role in the transaction.

The Florida Bar concluded that in each instance in which a lawyer wishes
to purchase litigation cost protection insurance and shift the cost to the client,
the lawyer must consider the ethics concerns set out in Rule 1.8(a). Florida Bar
Staff Opinion 37289 (Revised 2018). The Florida Bar also concluded that,
prior to seeking the client’s informed consent, the lawyer must make “an objec-
tively reasonable determination” that purchasing the insurance benefits the
client prior to seeking the client’s informed consent. Id.

Similarly, a North Carolina lawyer must satisfy these professional responsi-
bilities, in addition to those implicated by Rule 1.5, when the lawyer intends
to be reimbursed for the insurance premium from the judgment or settlement
proceeds. The lawyer may include in a client’s fee agreement a provision allow-
ing the lawyer’s purchase of litigation cost protection insurance and requiring
reimbursement of the insurance premium from the client’s funds in the event
of a settlement or favorable trial verdict upon satisfying the following condi-
tions:

(1) the amount to be charged to the client is not clearly excessive under the
guidelines set out in Rule 1.5;

(2) the circumstances under which the client is responsible for reimburse-
ment of the insurance premium are clearly communicated to the client and
clearly set out in the written fee agreement;

(3) the lawyer fully explains to the client what litigation cost protection
insurance is, why the lawyer believes a litigation cost protection policy will
serve the client’s best interests, and that other lawyers may advance the client’s
costs without charging the client the cost of a litigation cost protection policy;

(4) the lawyer provides the client with the opportunity to review the litiga-
tion cost protection policy;

(5) the transaction and terms are fair and reasonable to the client pursuant

to the guidelines set out in Rule 1.8(a);

(6) the client is advised in writing of the desirability of seeking, and is given
a reasonable opportunity to seek, the advice of independent legal counsel
regarding the arrangement;

(7) the lawyer obtains the client’s informed consent in writing at the begin-
ning of the representation; prior to seeking the required informed consent, the
lawyer has to make an objectively reasonable determination that purchasing the
insurance benefits the client; and

(8) the lawyer does not allow the terms or availability of coverage under the
insurance policy to adversely affect the lawyer’s independent professional judg-
ment, the client-lawyer relationship (including the client’s ultimate authority as
to settlement), or the client’s continuing best interests.

2018 Formal Ethics Opinion 7
October 26, 2018

Online Review Solicitation Service July 26, 2018

Opinion rules that, subject to certain conditions, a lawyer may participate in
an online service for soliciting client reviews that collects and posts positive reviews
to increase the lawyer’s ranking on internet search engines.

Repsight.com is an online service that offers to help lawyers accumulate
more positive client reviews. Repsight contends that positive client reviews give
law firms added credibility with potential customers and help increase search
rankings in Google searches. For a monthly fee, Repsight will contact a client
via text or email to solicit a review from the client. The number of contacts
made by Repsight is based on the amount of the monthly fee.

After completing legal services for a client, the lawyer will log in to
Repsight.com and enter the client’s email address or phone number and presses
the “send” button. Repsight then sends the client a text or an email thanking
the client for the client’s business and asks the client to click a button to rate
the lawyer’s services. The client then chooses between 1 and 5 stars, with 5 stars
being the highest rating. If the client rates the lawyer 3 stars or less, Repsight
redirects the client to a private feedback form. The lawyer will receive the
client’s comments, but the comments will not be posted on the lawyer’s Google
review page. If the client gives the lawyer a 4- or 5-star review, the client is redi-
rected to the lawyer’s Google review page (with 5 stars already populated) so
that the client can leave the lawyer a positive review.

Inquiry #1:
May a lawyer participate in the Repsight service?

Opinion #1:

Yes, if certain conditions are met.

A client’s name and contact information are confidential and may not be
revealed unless the client gives informed consent. Rule 1.6(a). Before the
lawyer may provide a client’s contact information to Repsight, the lawyer must
obtain the client’s informed consent. “Informed consent” denotes the agree-
ment by a person to a proposed course of conduct after the lawyer has com-
municated adequate information and explanation appropriate to the circum-
stances. Rule 1.0(f).

To obtain the client’s informed consent and to avoid misrepresentation, the
lawyer must explain to the client that the lawyer uses Repsight. The lawyer is
also obligated to disclose Repsight’s process, to wit: the lawyer pays a monthly
fee for Repsight services; the lawyer will provide the client’s name and contact
information to Repsight after the representation has concluded; Repsight will
contact the client regarding the review; only 4- and 5-star reviews will be posted
on Google and other internet search engines; and 3 stars or less reviews will be
shared with the lawyer, but will not be posted by Repsight or the lawyer any-
where on the internet. See Rule 1.4; Rule 8.4(c).

Inquiry #2:

If a lawyer obtains the client’s informed consent to provide the client’s con-
tact information to Repsight, must the lawyer post or direct Repsight to post
all reviews, including reviews of 3 stars or less?

Opinion #2:
No, provided the lawyer does not deceive the client about the treatment of
negative reviews and adequately explains that reviews of 3 stars or less will not
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be posted on the internet. See Rule 8.4(c).

Inquiry #3:

When a client gives a lawyer a negative review, the lawyer may contact the
client to address the client’s concerns. If after the communication the client
agrees to change the negative review and provide a 4- or 5-star review, may the
lawyer direct Repsight to contact the client to obtain and post the revised
review?

Opinion #3:

Yes, subject to certain conditions. There can be no quid pro quo for the
revised review. See Rule 7.2(b). Also, the lawyer may not solicit, encourage, or
assist in the posting of fake, false, or misleading reviews. See Rule 8.4(c).
Finally, the lawyer may not threaten, bully, or harass the client to provide a pos-
itive 4- or 5-star review. See Rule 8.4, cmt. [5]. See generally 2018 FEO 1.

2018 Formal Ethics Opinion 8
October 25, 2019

Advertising Inclusion in Self-Laudatory List or Organization

Opinion rules that a lawyer may advertise the lawyer’s inclusion in a list or
membership in an organization that bestows a laudatory designation on the lawyer
subject to certain conditions.

Editor's Note: 2007 FEO 14, Advertising Inclusion in List in North
Carolina Super Lawyers and Other Similar Publications, was withdrawn by the
State Bar Council on October 25, 2019 upon adoption by the Council of the
opinion below.

Inquiry:

Numerous companies and organizations provide lawyers with the opportu-
nity to be included in a list or to become members of a group that describes
itself with self-laudatory terms and/or bestows self-provided accolades to its
members. Examples of such lists or groups are those that describe their includ-
ed lawyers as “best,” “super,” and “distinction.” Lawyers then advertise their
inclusion in these groups or lists to consumers.

Do the Rules of Professional Conduct permit a lawyer to advertise their
inclusion in such self-laudatory groups or lists?

Opinion:

Yes, subject to certain conditions.

Rule 7.1(a) prohibits a lawyer from making false or misleading communi-
cations about himself or his services. The rule defines a false or misleading com-
munication as a communication that contains a material misrepresentation of
fact or law, or omits a necessary fact; one that is likely to create an unjustified
expectation about results the lawyer can achieve; or one that compares the
lawyer’s services with other lawyers services, unless the comparison can be fac-
tually substantiated.

Rule 7.1 derives from a long line of Supreme Court cases holding that
lawyer advertising is commercial speech that is protected by the First
Amendment and subject to limited state regulation. In Bates v. State Bar of
Arizona, 433 U.S. 350 (1977), the Supreme Court first declared that First
Amendment protection extends to lawyer advertising as a form of commercial
speech. The Court held that a state may not constitutionally prohibit a lawyer’s
advertisement for fees for routine legal services although it may prohibit com-
mercial expression that is false, deceptive, or misleading and may impose rea-
sonable restrictions as to time, place, and manner. Id. at 383-84. Subsequent
Supreme Court opinions clarified that the commercial speech doctrine set
forth in Central Hudson Gas & Electric Corporation v. Public Service Commission
of N.Y., 447 U.S. 557 (1980), is applicable to lawyer advertising. See In re
R.M.J., 455 U.S. 191 (1982). Specifically, a state may absolutely prohibit
inherently misleading speech or speech that has been proven to be misleading;
however, other restrictions are appropriate only where they serve a substantial
state interest, directly advance that interest, and are no more restrictive than
reasonably necessary to serve that interest. Id. at 200-04.

Thirteen years after Bates, in Peel v. Attorney Registration and Disciplinary
Commission of Illinois, 496 U.S. 91 (1990), a plurality of the Supreme Court
concluded that a lawyer has a constitutional right, under the standards appli-
cable to commercial speech, to advertise his certification as a trial specialist by
the National Board of Trial Advocacy (NBTA). The Court found NBTA to be

a “bona fide organization,” with “objectively clear” standards, which had made
inquiry into Peel’s fitness for certification and which had not “issued certificates
indiscriminately for a price.” 1d. at 102, 110. If a state is concerned that a
lawyer’s claim to certification may be a sham, the state can require the lawyer
“to demonstrate that such certification is available to all lawyers who meet
objective and consistently applied standards relevant to practice in a particular
area of the law.” Id. at 109. In concluding that the NBTA certification adver-
tised by Peel in his letterhead was neither actually nor potentially misleading,
the Court emphasized “the principle that disclosure of truthful, relevant infor-
mation is more likely to make a positive contribution to decision-making than
is concealment of such information.” Id. at 108.

Ibanez v. Florida Department of Business and Professional Regulation, Board
of Accountancy, 512 U.S. 136 (1994), similarly held that a state may not pro-
hibit a CPA from advertising her credential as a “Certified Financial Planner”
(CFP) where that designation was obtained from a private organization. As in
Peel, the Court found that a state may not ban statements that are not actually
or inherently misleading such as a statement of certification, including the CFP
designation, by a “bona fide organization.” 1d. at 145. The Court dismissed
concerns that a consumer will be mislead because he or she cannot verify the
accuracy or value of the designation by observing that a consumer may call the
CFP Board of Standards to obtain this information. Id.

The question here is whether advertising one’s membership in a group or
inclusion on a list of lawyers that implies that the lawyer is, for example, “best”
or “super” or “distinguished” is misleading because the term creates the unjus-
tified expectation that the lawyer can achieve results that an ordinary lawyer
cannot or compares the lawyer’s services with the services of other lawyers with-
out factual substantiation. When a potential consumer of legal services sees the
words “super” or “distinguished” associated with a lawyer by way of a bestowed
award or accolade purporting to pertain to legal services, the consumer may
view these awards or accolades as evidence of a lawyer’s competence and
achievement. Therefore, to avoid misleading consumers, a lawyer may advertise
such accolades or inclusion in self-laudatory groups or lists only when certain
conditions are met.

First, no compensation may be paid by the lawyer, or the lawyer's firm, for
the award or accolade being bestowed upon the lawyer or for inclusion in the
group or listing. Although a lawyer may pay the reasonable costs of advertise-
ments as a result of inclusion, see Rule 7.2(b) and 2018 FEO 1, marketing or
advertising fees that must be paid prior to the lawyer’s inclusion in the group
or listing or the lawyer’s receipt of the accolade or award effectively become
compensation required from the lawyer for inclusion or for the accolade. As
such, the accolade, award, or inclusion is misleading in violation of Rule 7.1(a)
because it is bestowed, at least in part, because of a lawyer’s willingness and abil-
ity to pay, and not for reasons that are objective, verifiable, and bona fide. After
the award, accolade, or inclusion has been granted, a lawyer may pay the rea-
sonable costs of advertisements concerning the inclusion. However, marketing
or advertising fees charged by the self-laudatory group that serve as a barrier to
the lawyer’s inclusion in the group or receipt of an accolade are not permissi-
ble.

Second, before advertising the inclusion or any award associated with inclu-
sion, the lawyer must ascertain that the organization conferring the award is a
bona fide organization that made adequate and individualized inquiry into the
lawyer’s qualifications for the inclusion or award. The selection methodology
must be based upon objective, verifiable, and consistently applied factors relat-
ing to a lawyer’s qualifications (including but not limited to a lawyer’s years of
practice, types of experience, peer review, professional discipline record, publi-
cations and/or presentations, and client and other third-party testimonials)
that would be recognized by a reasonable lawyer as establishing a legitimate
basis for determining whether the lawyer has the knowledge, skill, experience,
or expertise indicated by the designated membership.

Third, any advertisement by the lawyer of his inclusion in a self-laudatory
group or list must also contain an explanation of the standards for inclusion or
provide the consumer with information on how to obtain the inclusion stan-
dards. See Bates, 433 U.S. at 375. The explanation of the standards for inclu-
sion — wherever located — must be such that a potential consumer of legal serv-
ices can reasonably determine how much value to place in the lawyer’s inclu-
sion in such group or list. Additionally, the advertisement must state only that
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the lawyer was included in the list, and not suggest that the lawyer has the
attribute(s) conferred by the group or list. This requirement applies equally to
groups or lists that contain a superlative in the name of the group or list itself,
such as “super” or “best,” and groups or lists that do not contain superlatives
in the name of the group or list but bestow such superlatives on its included
lawyers through the group’ or list's marketing materials (including its online
presence). When the group or list inclusion may create unjustified expecta-
tions, such as the expectation that a lawyer obtains a high-dollar verdict in
every case, the advertisement must also include a disclaimer providing notice
that similar results are not guaranteed, and that each case is different and must
be evaluated separately See 99 FEO 7, 2000 FEO 1, and 2003 FEO 3. Lastly,
the advertisement must indicate the year(s) in which the lawyer received the
award or was a member of the organization.

A lawyer must determine whether a particular group or list satisfies each of
these requirements before advertising their inclusion in the group or list, and a
lawyer has a continuing obligation to ensure the group or list remains compli-
ant with the requirements of this opinion upon each renewal. If all require-
ments are met, the lawyer may advertise his inclusion in the group or list.

2019 Formal Ethics Opinion 1
April 26, 2019

Lawyer as an Intermediary
Opinion rules that a lawyer may not jointly represent clients and prepare a sep-
aration agreement.

Inquiry:

Lawyer represents clients in domestic relations matters. Lawyer has been
contacted by a married couple wishing to separate and then later obtain a
divorce. No litigation has been initiated. The married couple agree on the
terms of separation. The couple does not have sufficient funds to pay two
lawyers and wants Lawyer to prepare the separation agreement for both parties.
May Lawyer prepare a separation agreement for both parties?

Opinion:

No. Rule 1.7 provides that a lawyer shall not represent a client if the repre-
sentation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if the representation of one client will be directly adverse to
another client, or the representation of one or more clients may be materially
limited by the lawyer’s responsibilities to another client. Rule 1.7(a).

Rule 1.7(b) recognizes that a conflict can be resolved by client consent.
However, some conflicts are nonconsentable, meaning that the lawyer involved
cannot properly ask for such agreement or provide representation on the basis
of the client’s consent. Rule 1.7, cmt. [14]. The commentary to Rule 1.7 fur-
ther provides,

Consentability is typically determined by considering whether the interests

of the clients will be adequately protected if the clients are permitted to give

their informed consent to representation burdened by a conflict of interest.

Thus, under paragraph (b)(1), representation is prohibited if in the circum-

stances the lawyer cannot reasonably conclude that the lawyer will be able

to provide competent and diligent representation. See Rule 1.1 (compe-
tence) and Rule 1.3 (diligence).
Rule 1.7, cmt. [15].

In 2013 FEO 14, the Ethics Committee determined that, in most
instances, common representation in a commercial loan closing is noncon-
sentable. Common representation was found to be inappropriate because of
the “numerous opportunities for a lawyer to negotiate on behalf of the parties”
and “numerous opportunities for an actual conflict to arise between the bor-
rower and the lender.” 2013 FEO 14.

These same issues and concerns are present in the case of a separation agree-
ment. Although the parties may believe they have agreed on the terms of sep-
aration, there are potentially numerous opportunities for Lawyer to negotiate
on behalf of the parties regarding, inter alia, custody, property division, and
family support. In the event an actual conflict arises, the prejudice to the parties
would be substantial.

Lawyer has a professional duty to provide competent and diligent represen-
tation to each client and ensure that the legal interests of each client are pro-
tected. Rules 1.1 and 1.3. When the clients are legally adverse to each other in

the same matter and there are numerous opportunities for Lawyer to negotiate
on behalf of the parties, impartiality is rarely possible. See 2013 FEO 14.
Lawyer, therefore, cannot adequately advise one client without compromising
the interest of the other client. Because Lawyer cannot adequately represent the
interests of each client, Lawyer has a nonconsentable conflict and cannot pre-
pare the separation agreement for both parties.

2019 Formal Ethics Opinion 2
April 26, 2019

Conditions Imposed on Lawyer by Client's ERISA Plan

Opinion rules that a lawyer may not agree to terms in an ERISA plan agree-
ment that usurp clients authority as to the representation.

Lawyer represents an injured worker in a denied workers' compensation
claim. Client participated in a self-funded health benefits plan (Plan) though
his workplace. The Plan was established under the Employee Retirement
Income Security Act of 1974 (ERISA), 29 U.S.C.A. § 1001 et seq. As a pre-
condition to issuing payments for Client's medical expenses, the Plan requested
that Client and Lawyer sign an Agreement that includes the provisions
described below.

The Agreement between the Plan and Lawyer’s client (referred to as “the
promisor”) sets out that the promisor was injured on the job; that the promisor
is currently proceeding or promises to initiate a claim against his employer; that
the promisor’s claim is disputed; and that the promisor is in need of benefits
under the Plan.

The Agreement states that, as a condition of receiving Plan benefits, the
promisor agrees to fully prosecute his pending claim and agrees not to abandon
or settle his claim without the written approval of the Plan. The Agreement
states that the promises made in the Agreement are binding upon the promisor
and the promisor’s attorney and requires the signature of the promisor’s attor-
ney.

Inquiry:
Do the Rules of Professional Conduct permit Lawyer to agree not to aban-
don or settle the Client’s claim without the approval of the Plan?

Opinion:

No. Lawyer may not agree to any terms in the Agreement that contradict
Lawyer’s professional responsibility to abide by Client’s directives regarding the
representation as set out in Rule 1.2.

The Agreement requires Client and his counsel to fully prosecute the pend-
ing workers’ compensation claim and to obtain written approval from the Plan
before abandoning or settling the claim. As to Lawyer, these requirements con-
flict with Lawyer’s professional responsibilities to Client as set out in Rule 1.2.
Pursuant to Rule 1.2, Lawyer has an ethical obligation to “abide by a client’s
decisions concerning the objectives of representation” and “abide by a client’s
decision whether to settle a matter.” If Client signs the Agreement and subse-
quently decides to abandon or settle the matter without the Plan’s approval,
Lawyer has a professional obligation to follow Client’s directives. Lawyer may
not agree to the conditions in the Agreement that usurp Client’s authority as
to the objectives of the representation.

2019 Formal Ethics Opinion 3
April 26, 2019
Engaging in Intimae Relationship with Opposing Counsel

Opinion rules that an ongoing sexual relationship between opposing counsel cre-
ates a conflict of interest in violation of Rule 1.7(a).

Introduction:

The Rules of Professional Conduct apply to all lawyers in their various rep-
resentative capacities. Accordingly, although this opinion is based upon a sce-
nario involving representation in a criminal matter, the conduct at issue may
threaten the integrity of both the criminal and civil justice systems, and there-
fore the analysis contained herein is applicable to lawyers in both criminal and
civil matters.

Lawyer A is an assistant district attorney in District Q. Lawyer B represents
criminal defendants in District Q. Lawyer A and Lawyer B engage in a sexual
relationship over a one- to three-month period. During the relationship,
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Lawyer A prosecutes several cases in which Lawyer B represents the defendants.
Lawyer A and Lawyer B do not inform their respective clients or superiors
about the relationship.

Inquiry #1:
Does Lawyer As and Lawyer B’s conduct violate the Rules of Professional
Conduct?

Opinion #1:

Yes. Rule 1.7(a) states that “a lawyer shall not represent a client if the rep-
resentation involves a concurrent conflict of interest.” The Rule goes on to say
that a concurrent conflict of interest exists “if the representation of one or more
clients may be materially limited by the lawyer’s responsibilities to another
client, a former client, or a third person, or by a personal interest of the lawyer.”
Rule 1.7(a)(2). Rule 1.7 addresses situations where there is both an actual
material limitation and a potential material limitation. See id. (“...may be mate-
rially limited...”) (emphasis added). Comment 8 to Rule 1.7 states that “[t]he
mere possibility of subsequent harm does not itself preclude the representation
or require disclosure and consent.” Instead, the critical questions to consider in
determining whether a material limitation exists as a result of a personal inter-
est during a representation are “[1] the likelihood that a difference in interests
will eventuate and, if it does, [2] whether it will materially interfere with the
lawyer’s independent professional judgment in considering alternatives or fore-
close courses of action that reasonably should be pursued on behalf of the
client.” Rule 1.7, cmt. [8]. Accordingly, determining whether a materially lim-
iting personal interest exists depends on an examination of the surrounding cir-
cumstances of the situation at issue. If a materially limiting personal interest
exists, representation may only continue if the lawyer satisfies the terms of Rule
1.7(b), including that the lawyer reasonably believes that s/he will be able to
provide competent and diligent representation to the affected client, and the
lawyer discloses the conflicting interest to his/her client and obtain the client’s
written, informed consent to continue in the representation. See also Rule
1.4(b) (“A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.”).

We have previously opined that spouses cannot participate in a matter as
opposing counsel unless their relationship is disclosed to the affected clients
and the clients provide written, informed consent to continue in the represen-
tation. See RPC 11. Other jurisdictions have similarly determined spousal rela-
tionships between opposing counsel constitute a conflict of interest. See gener-
ally Mich. Formal Op. R-3 (1989) (“A lawyer whose spouse represents the
opposing party in a case may not continue to handle the case unless the parties
are informed of the relationship between the lawyers and consent to continued
representation.”). At least one jurisdiction (New York) found that dating rela-
tionships between opposing counsel can constitute a conflict of interest because
“[a] dating relationship between adversaries is inconsistent with the independ-
ence of professional judgment[.]” N.Y. State Bar Assn Op. 660 (1993).
(“Whatever hereafter may be said of friendships in varying degrees, we believe
that a frequent dating relationship is clearly over the line that separates ethically
cognizable conflicting interests from those which are not.”) That same opinion
found that criminal cases required heightened scrutiny in evaluating potential
conflicts of interest resulting from personal relationships to preserve the integri-
ty of the criminal justice system. Id. (“Irrespective of the subjective intent of the
prosecutor and defense counsel, and regardless of howsoever scrupulous they
may be in the conduct of their professional obligations, the appearance of par-
tiality in the administration of justice is so strong that a couple who date fre-
quently should not be permitted to appear opposite one another in criminal
cases.”)

In Commonwealth v. Croken, the Supreme Court of Massachusetts vacated
a trial court’s denial of the defendant’s motion for a new trial based in part on
the question of whether the defendant’s counsel engaged in a conflict of interest
by participating in an intimate relationship with a member of the prosecuting
office during the representation. Commonwealth v. Croken, 432 Mass. 266, 277
(2000). In reaching its conclusion, the court held:

A lawyer’s personal interests surely include his interest in maintaining ami-

cable relations with his relatives, his spouse, and anyone with whom he is

comparably intimate. This interest is, of course, often significantly pecu-
niary in character, but it also has irreducible emotional and moral dimen-

sions, and it heavily bears on how any ordinary human being goes about

making important decisions. It follows that in a case where a lawyer’s rep-

resentation of a client may be significantly limited by his ties to his relatives
and intimate companions, professional ethics are implicated just as they
would in a case where the lawyer represents a second client with litigation
interests potentially adverse to those of the first client....\We do hold that,
where a criminal defense lawyer represents a client and a close relative or an
intimate companion is a colleague of the prosecutor who seeks to convict
the client, the requirements of [Rule 1.7] must be met.

Id. at 273.

We find the reasoning expressed in the New York and Massachusetts opin-
ions persuasive. The nature of a continuing, sexually intimate relationship
between opposing counsel during an ongoing dispute creates a personal inter-
est for the participating lawyers that materially limits the lawyers' respective
abilities to exercise independent judgment, preserve confidences, and otherwise
render unencumbered representation. Such a relationship could also detrimen-
tally impact the profession and the administration of justice, as the relationship
could serve as grounds for post-conviction or post-judgment relief, as well as
contribute to the negative image of lawyers. As noted in comment 1 to Rule
1.7, “Loyalty and independent judgment are essential elements in the lawyer’s
relationship to a client.” A client should be informed of the possibility that his
or her lawyer may be professionally or emotionally compromised due to the
lawyer’s ongoing sexual relationship with the opposing lawyer.

This opinion does not undertake the task of determining the point at
which a personal relationship with opposing counsel triggers the protection
afforded to clients under Rule 1.7(a)(2). However, under the circumstances
presented in this inquiry, a lawyer’s representation of a client is materially lim-
ited by the lawyer’s personal interest in an ongoing sexual relationship with
opposing counsel, and that conflict of interest requires the participating lawyers
to satisfy the conditions of Rule 1.7(b) in order to continue the representation,
including disclosing the relationship to their clients and obtaining their clients’
written, informed consent. The personal interest conflict is not imputed to
members of the lawyer’s firm or office under Rule 1.10 so long as the conflict
“does not present a significant risk of materially limiting the representation of
the client by the remaining lawyers in the firm.” Rule 1.10(a).

Inquiry #2:

Assume Lawyer B notifies his client(s) and the provisions of Rule 1.7(b)
were met. Does Lawyer A have an obligation to obtain such consent? If so,
from whom?

Opinion #2:

Yes. Lawyer A also has a conflict and must satisfy the requirements of Rule
1.7(b) to continue in the representation. See Opinion #1. Elected district attor-
neys are entitled to enact their own internal office policies in accordance with
the law of this state. The identification of the person or governmental body to
whom the assistant district attorney’s report should be made is a legal and pol-
icy question that is beyond the purview of this committee.

Inquiry #3:
Would the answer to Inquiry #1 change if the relationship was a more long-
standing, emotionally involved relationship?

Opinion #3:

No. The relationship described in this inquiry is more akin to a marital rela-
tionship and therefore must be disclosed to the client to continue with the rep-
resentation, in addition to complying with the other requirements of Rule
1.7(b). See RPC 11; see also N.Y. State Bar Ass'n Op. 660 (1993). The added
circumstance of a long-standing, emotionally involved relationship enlarges the
personal interest conflict and creates a likelihood of material limitation in vio-
lation of Rule 1.7(a)(2).
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Receipt of Virtual Currency in Law Practice

Opinion rules that a lawyer may receive virtual currency as a flat fee for legal
services, provided the fee is not clearly excessive and the terms of Rule 1.8(a) are sat-
isfied. A lawyer may not, however, accept virtual currency as entrusted funds to be
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billed against or to be held for the benefit of the lawyer, the client, or any third party.

Introduction:

Virtual currency! — most notably, Bitcoin — is increasingly used for con-
ducting business and service-related transactions.2 Although advocates for and
users of virtual currency treat these assets as actual currency, the Internal
Revenue Service in 2014 classified virtual currency as property, not recognized
currency. See IRS Notice 2014-21, https://www.irs.gov/publ/irs-drop/n-14-
21.pdf. Accordingly, for the purpose of determining a lawyer’s professional
responsibility in conducting transactions related to her law practice using vir-
tual currency, this opinion adopts the IRS’s position and views virtual curren-
cies as property, rather than actual currency.

Inquiry #1:

Client wants to retain Lawyer for representation in a pending matter.
Lawyer charges Client a flat fee for the representation. Client wants to pay
Lawyer using virtual currency. May Lawyer accept virtual currency from Client
as a flat fee in exchange for legal services?

Opinion #1:

Yes, provided the fee is not clearly excessive and the lawyer complies with
the requirements in Rule 1.8(a).

Aflat fee is a “fee paid at the beginning of a representation for specified legal
services on a discrete legal task or isolated transaction to be completed within
a reasonable amount of time[.]” 2008 FEO 10. With client consent, a flat fee
is considered “earned immediately and paid to the lawyer or deposited in the
firm operating account[.]” 1d. Rule 1.5(a) prohibits a lawyer from making an
agreement for, charging, or collecting an illegal or clearly excessive fee.
Comment 4 to Rule 1.5 states that “a fee paid in property instead of money
may be subject to the requirements of Rule 1.8(a) because such fees often have
the essential qualities of a business transaction with the client.” Rule 1.8(a) pro-
hibits a lawyer from entering into a business transaction with a client unless the
following provisions are met:

(1) the transaction and terms on which the lawyer acquires the interest are

fair and reasonable to the client and are fully disclosed and transmitted in

writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given

a reasonable opportunity to seek the advice of independent legal counsel on

the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to

the essential terms of the transaction and the lawyer's role in the transac-

tion, including whether the lawyer is representing the client in the transac-
tion.
Rule 1.8(a)(1) - (3).

As of the date of this opinion, the value of virtual currencies fluctuates sig-
nificantly and unpredictably from day to day. Considering this extreme fluctu-
ation, any transaction involving virtual currencies inherently involves a great
deal of risk by the parties on the ultimate value of the services rendered.
Without an express agreement between Lawyer and Client on when the valu-
ation of the virtual currency is determined, Lawyer could receive an inappro-
priate windfall in the form of extreme overpayment for legal services.
Accordingly, considering the nature of the property at issue in this exchange,
Client’s payment of virtual currency to Lawyer for legal services has “the essen-
tial qualities of a business transaction with the client.” Rule 1.5, cmt. 4. As
such, Lawyer must comply with the requirements of Rule 1.8(a) when con-
ducting a transaction wherein legal services are exchanged for virtual currency.
Therefore:

1. Lawyer must ensure the terms of the transaction are fair and reasonable

to Client, and Lawyer must fully disclose the terms in writing to Client in

a manner that can be reasonably understood by Client. To ensure a flat fee,

which is earned upon receipt (see 2008 FEO 10), is not clearly excessive

under Rule 1.5, and for the purposes of any potential required refunds fol-
lowing withdrawal or termination from the representation, Lawyer and

Client must reach a mutually agreed upon determination of the value of the

virtual currency exchanged at the time of the transaction. That valuation

must be included as part of the written terms of the transaction;

2. Lawyer must advise Client in writing of the desirability of seeking inde-

pendent legal counsel on the transaction, and Lawyer must give Client a

reasonable opportunity to obtain that counsel; and

3. Lawyer must obtain Client’s written, informed consent to the essential

terms of the transaction as well as Lawyer’s role in the transaction. Although

Rule 1.8(a)(3) contemplates that Lawyer could represent Client in this

transaction, Lawyer’s potentially significant monetary interest in acquiring

the virtual currency suggests that Lawyer may not represent Client in the
transaction.

This opinion does not reach the legal issues surrounding an individual’s
receipt of and transacting in virtual currency. Before transacting in virtual cur-
rency, lawyers should apprise themselves of the legal ramifications surrounding
the use of virtual currency, including potential tax and criminal implications.
As with other forms of payment, lawyers should take the appropriate steps to
ensure any virtual currency received is not the product of or otherwise connect-
ed to illegal activity.

Inquiry #2:
May Lawyer accept virtual currency from a third party on behalf of Client
as a flat fee in exchange for legal services rendered?

Opinion #2:

Yes. Lawyer may receive compensation from a third party for the benefit of
Client provided that a) Client provides informed consent to Lawyer regarding
the third party’s virtual currency payment, b) there is no interference with
Lawyer’s independence of professional judgment, or with the client-lawyer rela-
tionship, and c) information obtained by Lawyer during the client-lawyer rela-
tionship remains confidential and protected in accordance with Rule 1.6. See
Rule 1.8(f). See also Answer #1.

Inquiry #3:

Client wants to retain Lawyer for representation in a pending matter.
Lawyer plans to charge Client an hourly rate for the representation, and Lawyer
wants Client to deposit a set amount of virtual currency with Lawyer to be
billed against as work is completed by Lawyer. May Lawyer accept virtual cur-
rency from Client as an advance payment, against which Lawyer will bill
Lawyer’s hourly rate?

Opinion #3:

No. An advance payment is “a deposit by the client of money that will be
billed against, usually on an hourly basis, as legal services are provided[.]” 2008
FEO 10. The advance payment is “not earned until legal services are rendered”
and therefore must be deposited in the lawyer’s trust account, with the
unearned portion of the advance payment refunded to the client upon termi-
nation of the client-lawyer relationship. Id. Virtual currency is property and
not actual currency; accordingly, virtual currency cannot be deposited in a
lawyer trust account or fiduciary account in accordance with Rule 1.15-2.
Instead, virtual currency — and all other non-currency property received as
entrusted property — must be “promptly identified, labeled as property of the
person or entity for whom it is to be held, and placed in a safe deposit box or
other suitable place of safekeeping.” Rule 1.15-2(d).

Generally, virtual currency is received, held or maintained in, and distrib-
uted from an individual’s computer (referred to as “cold storage™) or in a digital
“wallet” typically maintained by an individual through a digital asset exchange.
Deidre A. Liedel, The Taxation of Bitcoin: How the IRS Views Cryptocurrencies,
66 Drake L. Rev. 107, 111-12 (2018). Holders of virtual currency access and
exchange their virtual currency through the use of the holder’s public and pri-
vate keys associated with their virtual currency activity. See generally Lisa Miller,
Getting Paid in Bitcoin, 41 Los Angeles Lawyer 18, 19-20 (December 2018);
Carol Goforth, The Lawyer’s Cryptionary: A Resource for Talking to Clients about
Crypto-transactions, 41 Campbell L. Rev. 47, 112-13 (2019). Due to the decen-
tralized nature of virtual currency, exchanges of virtual currency from one
account to another cannot be reversed, and a virtual currency holder cannot
recover a lost private key to access his or her virtual currency.

The methods in which virtual currency are held are not yet suitable places
of safekeeping for the purpose of protecting entrusted client property under
Rule 1.15-2(d). Rule 1.15-2(d)’s reference to “a safe deposit box or other suit-
able place of safekeeping” demonstrates that the “suitable place of safekeeping”
referenced in the Rule is one that ensures confidentiality for the client and pro-
vides exclusive control for the lawyer charged with maintaining the property,
as well as the ability of the client or lawyer to rely on institutional backing to
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access the safeguarded property through appropriate verification should the
lawyer’s ability to access the property disappear (be it through the lawyer’s mis-
placement of a physical key, or the lawyer’s unavailability due to death or dis-
ability). The environment in which virtual currency presently exists, however,
does not afford similar features that allow clients to confidently place entrusted
virtual currency in the hands of their lawyers. A February 2019 report found
that even knowledgeable users of virtual currency experienced a variety of com-
plications and concerning issues in exchanging virtual currency that threatened
the execution of and confidence in the exchange, including sending virtual cur-
rency to the wrong individual by inputting the wrong public key, losing their
own private key (thereby rendering the user’s virtual currency permanently
inaccessible), or being subject to phishing attacks or other attempted hacks to
illegally access their digital wallets. See Foundation for Interwallet Operability,
Blockchain Usability Report (February 2019), https:/fio.foundation/wp-con-
tent/themes/fio/dist/files/blockchain-usability-report-2019.pdf (“While the
blockchain industry has grown dramatically over the last year, usability is clear-
ly still an ongoing struggle and the use of blockchain in actual commerce and
utility is still very limited. Blockchain transactions are, by definition,
immutable. With immutable transactions, users must have extremely high con-
fidence that transactions are occurring as intended, with the right counter
party, for the right amount and for the right type of token. Today — blockchain
is still far from achieving that high standard.”). Any virtual currency received
from a client by a lawyer — including lawyers who are experienced in handling
and exchanging virtual currency — is subject to being permanently lost with no
recourse available to secure the client’s property as a result of a lawyer’s private
key becoming inaccessible, a lawyer’s mistaken input of a public key destina-
tion for a transfer of virtual currency, or a sophisticated hack of the lawyers vir-
tual wallet.

This opinion does not preclude the possibility that, in time, digital wallets
and other methods in which virtual currency may be held and exchanged could
improve in terms of security and accessibility. Such improvements may warrant
reconsideration of this opinion. This opinion also does not address the difficul-
ty in reconciling the frequent and significant fluctuation in value of virtual cur-
rency while held by a lawyer during the representation, nor does the opinion
address the need to segregate clients’ virtual currency or the difficulty associated
with investigating claims of lawyer misappropriation of a client’s virtual curren-
cy. These concerns may present further barriers to a lawyer’s ability under the
Rules of Professional Conduct to handle virtual currency in an entrusted capac-
ity. However, as of the date of this opinion, and with the primary interest of
the State Bar being the protection of the public, the methods in which virtual
currency are held and exchanged are not yet suitable places of safekeeping as
required by Rule 1.15-2(d) for the proper safeguarding of virtual currency as
entrusted client property. Accordingly, a lawyer may not receive, maintain, or
disburse entrusted virtual currency.

Inquiry #4:

Client has retained Lawyer for a pending matter. Client and opposing party
settle their dispute. As part of the settlement, Client agrees to provide opposing
party with a set amount of virtual currency. Client and opposing party ask
Lawyer to hold Client’s virtual currency in trust for the benefit of opposing
party via Lawyer’s digital wallet until all settlement terms are satisfied, at which
point Lawyer will transfer Client’s virtual currency to opposing party. May
Lawyer accept virtual currency as entrusted property to be held for the benefit
of a third party?

Opinion #4:
No, a lawyer may not receive, maintain, or disburse entrusted virtual cur-
rency. See Answer #3.

Endnotes

1.This opinion uses the Internal Revenue Service's term “virtual currency” in referring to
cryptocurrency and other financially-related digital assets.

2. In light of the abundance of information available on the topics of virtual currency and
blockchain technology, this opinion will not recite a detailed overview of technological
backgrounds or technical operations of these topics, but instead will presume a basic level
of familiarity and understanding with the topic by the reader. For background informa-
tion on these topics, consider the following resources:

Nebraska Ethics Advisory Opinion No. 17-03 (2017);

Deidre A. Liedel, The Taxation of Bitcoin: How the IRS Views Cryptocurrencies, 66 Drake
L. Rev. 107, 111-12 (2018);

Lisa Miller, Getting Paid in Bitcoin, 41 Los Angeles Lawyer 18, 19-20 (December 2018);
and

Carol Goforth, The Lawyer's Cryptionary: A Resource for Talking to Clients about Crypto-
transactions, 41 Campbell L. Rev. 47, 112-13 (2019).
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Offering Incentive to Engage with Law Practice’s Social Networking Sites

Opinion rules that, depending on the function of the social media platform,
offering an incentive to engage with a law practices social media account is mislead-
ing and constitutes an improper exchange for a recommendation of the law practices
Services.

Inquiry:

Lawyer maintains an account for his law practice on various social media
platforms. These platforms allow social media users to “connect” with other
users, including both individuals and business-related entities, through the use
of “likes,” “follows,” and “subscriptions”. Some platforms also allow users to
comment on posted content or share posted content on their own social net-
works.

To increase his social media exposure, Lawyer wants to offer a prize incen-
tive to anyone who connects or interacts with any of his social media platforms.
All users who connect or interact with Lawyer’s law practice social media
account will be entered into a drawing for a prize. The giveaway is open to all
users of the social media platform used by Lawyer.

May Lawyer offer an incentive to all social media users to connect or inter-
act with Lawyer’s law practice social media account?

Opinion:

No. If a social media platform will broadcast or display a user’s connection
or interaction with Lawyer’s law practice social media account to other users of
the platform, Lawyer may not offer prize chances in exchange for activity on or
with his social media accounts.

Generally, lawyers may not give anything of value to a person for recom-
mending the lawyer's services. Rule 7.2(b). Certain social media platforms,
such as Facebook, allow users to connect with or otherwise follow a business or
service entity’s social media account by “liking” the entity on the social media
platform. Similarly, users may also comment on or share social media posts
made by the business or service entity’s account. The user’s decision to “like” or
follow the entity and the user’s comments on the entity’s posts are then dis-
played not only within the user’s social media feed, but can also be displayed
on the feeds of other users who have previously connected with that user. Also,
when an individual “likes” a business’ social media page, that business’
posts/advertisements may appear in the individual’s social media feed and may
appear in the news feeds of the individual’s other “friends” or connections with
a caption such as “Jane Smith likes No Name law firm.”

Without further context, other users could interpret an individual “liking”
a law practice as a personal endorsement and recommendation of that law
practice. If the social media platform broadcasts the user’s “like” of the law
practice on other users’ social media feeds, Lawyer’s offer of an entry in a give-
away for a prize to social media users in exchange for the user “liking” the law
practice’s social media account violates Rule 7.2(b).

Additionally, a lawyer may not make a false or misleading communication
about the lawyer or the lawyer’s services. Rule 7.1(a). A communication is false
or misleading if it contains a material misrepresentation of fact or law, or omits
a fact necessary to make the statement considered as a whole not materially
misleading. Id. The purpose behind Rule 7.2(b)’s prohibition on offering
something of value in exchange for recommending services is to ensure that
recommendations for a lawyer’s services are based upon actual experiences or
legitimate opinions of the lawyer’s service, rather than financial incentive. The
displayed “like” of a law practice may indicate some prior experience with the
law practice or the personnel associated with the practice upon which the user’s
“liking” of the practice is based. Similarly, the credibility attributed to a partic-
ular social media account could be influenced by the number of account fol-
lowers or subscribers. When the “like” or follow of a law practice’s social media
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account is based upon the user’s interest in a prize giveaway, the incentivized
“like,” follow, or other interaction received by Lawyer and displayed on social
media is misleading in violation of Rule 7.1(a).

This opinion does not prohibit a lawyer or law firm from having a social
media presence, or encouraging or inviting other users to like, share, follow, or
otherwise interact with the lawyer’s or law firm’s social media account. Non-
incentivized social media interactions are not prohibited.
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Attorney Eyes Only Disclosure Restriction
Opinion rules that a lawyer may agree to an “attorney eyes only” disclosure
restriction.

Inquiry:

Lawyer represents Client in a wrongful discharge action and seeks produc-
tion of discovery related to other employees (including employee personnel
files). Due to the sensitivity of the information, opposing counsel agrees to pro-
duce the requested material only if Lawyer agrees to a “Stipulated Protective
Order” containing an “Attorney Eyes Only” provision, which provides that
opposing counsel may designate certain sensitive or highly confidential infor-
mation as “Attorney Eyes Only,” and discovery materials designated as
“Attorney Eyes Only” may not be disclosed to Client.

Lawyer reasonably believes that the requested material is necessary for
Lawyer to effectively advise and represent Client. Lawyer is concerned that
refusal to accept the “Attorney Eyes Only” restriction will cause opposing coun-
sel to object to the discovery request and/or move for a protective order, result-
ing in delayed production, entry of a protective order for the requested mate-
rial, or an order denying Lawyer’s request for the material.

May Lawyer agree to the Stipulated Protective Order containing the
“Attorney Eyes Only” provision?

Opinion:

Yes. Rule 1.2(a)(3) allows a lawyer to “exercise his or her professional judg-
ment to waive or fail to assert a right or position of the client.” Accordingly, a
lawyer may agree to receive information under certain restrictions such as an
“attorney eyes only” condition if the lawyer determines that doing so is in the
client’s best interest and is in accordance with applicable law. In evaluating an
“attorney eyes only” disclosure restriction, the lawyer should consider whether
such a restriction is appropriate in the client’s specific matter. If the lawyer con-
cludes that such a restriction is reasonably necessary to obtain relevant materials
to effectively represent his or her client, the lawyer can receive the information
pursuant to the restrictive conditions, but the lawyer should consider negotiat-
ing for the least restrictive disclosure requirement. Nevertheless, the lawyer may
rely on his or her professional judgment to receive the information pursuant to
an “attorney eyes only” or other limiting agreement. Rule 1.2(a)(3).

A lawyer, however, should proceed with caution when evaluating an “attor-
ney eyes only” agreement. The use of an “attorney eyes only” disclosure restric-
tion may create a conflict of interest for the lawyer under Rule 1.7(a)(2) in that
the lawyer’s representation of the client may be materially limited by the
lawyer’s responsibilities to opposing counsel via the disclosure restriction. This
is particularly true in a criminal case, where a lawyer’s duties under such an
agreement could conflict with the client’s statutory or constitutional rights to
receive certain information. In addition, the lawyer must promptly inform his
or her client of the discovery agreement. See Rule 1.4. If the lawyer and client
cannot agree about the means to be used to accomplish the client's objectives,
and the lawyer cannot reach a mutually acceptable resolution with the client,
the lawyer may need to withdraw from the representation. Rule 1.2, cmt. [2].
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Authorized Practice Advisory Opinions

Authorized Practice Advisory Opinion 2002-1
October 18, 2002

Revised January 26, 2012

On the Role of Laypersons in the Consummation of Residential Real Estate
Transactions

The North Carolina State Bar has been requested to interpret the North
Carolina unauthorized practice of law statutes (N.C. Gen. Stat. §§84-2.1 to
84-5) as they apply to residential real estate transactions. The State Bar issues
the following authorized practice of law advisory opinion pursuant to N.C.
Gen. Stat. 884-37(f) after careful consideration and investigation. This opin-
ion supersedes any prior opinions and decisions of any standing committee of
the State Bar interpreting the unauthorized practice of law statutes to the extent
those opinions and decisions are inconsistent with the conclusions expressed
herein.As a result of its review of the activities of more than 50 nonlawyer serv-
ice providers since the adoption of this opinion on January 24, 2003, including
injunctions issued against two companies, the Committee is clarifying the
opinion concerning issues that it has addressed since adoption of the opinion.

Issue 1:
May a nonlawyer handle a residential real estate closing for one or more of
the parties to the transaction?

Opinion 1:

No. Residential real estate transactions typically involve several phases,
including the following: reviewing the purchase agreement for any conditions
that must be met before closing; abstracting titles; providing an opinion on
title; applying for title insurance policies, including title insurance policies that
may require tailored coverage to protect the interests of the lender, the owner,
or both?; preparing legal documents, such as deeds (in the case of a purchase
transaction), deeds of trust, and lien waivers or affidavits; interpreting and
explaining documents implicating parties’ legal rights, obligations, and
options; resolving possible clouds on title and issues concerning the legal rights
of parties to the transaction; overseeing execution and acknowledgement of
documents in compliance with legal mandates; handling the recordation and
cancellation of documents in accordance with North Carolina law; disbursing
proceeds when legally permitted after legally-recognized funds are available and
all closing conditions have been satisfied; and providing a post-closing final
opinion of title for title insurance after all prior liens have been satisfied. These
and other functions are sometimes called, collectively, the “closing” of the res-
idential real estate transaction. As detailed below, the North Carolina General
Assembly has determined specifically that only persons who are licensed to
practice law in this state may handle most of these functions.?

A person who is not licensed to practice law in North Carolina and is not
working under the direct supervision of an active member of the State Bar may
not perform functions or services that constitute the practice of law.2 Under the
express language of N.C. Gen. Stat. 8884-2.1 and 84-4, a non-lawyer who is
not working under the direct supervision of an active member of the State Bar
would be engaged in the unauthorized practice of law if he or she performs any
of the following functions for one or more of the parties to a residential real
estate transaction: (i) preparing or aiding in preparation of deeds, deeds of
trust, lien waivers or affidavits, or other legal documents; (ii) abstracting or
passing upon titles; or (iii) advising or giving an opinion upon the legal rights
or obligations of any person, firm, or corporation.Under the express language
of N.C. Gen. Stat. § 84-4, it is unlawful for any person other than an active
member of the State Bar to hold himself or herself out as competent or quali-
fied to give legal advice or counsel or as furnishing any services that constitute
the practice of law.Additionally, under N.C. Gen. Stat. § 84-5, a business enti-
ty, including a corporation or limited liability company, may not provide or
offer to provide legal services or the services of attorneys to its customers even
if the services are performed by licensed attorneys employed by the entity. See,

Duke Power Co. v. Daniels, 86 N.C. App. 469, 358 S.E.2d 87 (1987); Gardner
v. North Carolina State Bar, 316 N.C. 285, 341 S.E.2d 517 (1986), and State
ex rel. Seawell v. Carolina Motor Club, Inc., 209 N.C. 624, 184 S.E. 540
(1936).

Accordingly, a nonlawyer is engaged in the unauthorized practice of law if
he or she performs any of the following functions in connection with a residen-
tial real estate closing (identified only as examples):

1. Abstracts or provides an opinion on title to real property;

2. Explains the legal status of title to real estate, the legal effect of anything
found in the chain of title, or the legal effect of an item reported as an exception
in a title insurance commitment except as necessary to underwrite a policy of
insurance and except that a licensed title insurer, agency, or agent may explain
an underwriting decision to an insured or prospective insured, including pro-
viding the reason for such decision;

3. Explains or gives advice or counsel about the rights or responsibilities of
parties concerning matters disclosed by a land survey under circumstances that
require the exercise of legal judgment or that have implications with respect to
a party’s legal rights or obligations;

4. Provides a legal opinion, advice, or counsel in response to inquiries by
any of the parties regarding legal rights or obligations of any person, firm, or
corporation, including but not limited to the rights and obligations created by
the purchase agreement, a promissory note, the effect of a pre-payment penalty,
the rights of parties under a right of rescission, and the rights of a lender under
a deed of trust;

5. Advises, counsels, or instructs a party to the transaction with respect to
alternative ways for taking title to the property or the legal consequences of tak-
ing title in a particular manner;

6. Drafts a legal document for a party to the transaction or assists a party in
the completion of a legal document, or selects or assists a party in selecting a
form legal document among several forms having different legal implications;

7. Explains or recommends a course of action to a party to the transaction
under circumstances that require the exercise of legal judgment or that have
implications with respect to the party’s legal rights or obligations;

8. Attempts to settle or resolve a dispute between the parties to the transac-
tion that will have implications with respect to their respective legal rights or
obligations;

9. Determines that all conditions of the purchase agreement or the loan
closing instructions have been satisfied in accordance with the buyer’s or the
lender’s interests or instructions;

10 Determines that the deed and deed of trust may be recorded after an
update of title for any intervening conveyances or liens since the preliminary
opinion;

11. Determines that the funds may be legally disbursed pursuant to the
North Carolina Good Funds Settlement Act, N.C. Gen. Stat. § 45A-1 et seq.*

The foregoing list of examples of functions that constitute the practice of
law is not exclusive, but reflects a range of responsibilities and duties that
involve the following: the exercise of legal judgment; the preparation of legal
documents such as deeds, deeds of trust, and title opinions; the explanation or
interpretation of legal documents in circumstances that require the exercise of
legal judgment; the provision of legal advice or opinions; and the performance
of other services that constitute the practice of law.

Issue 2:

May a nonlawyer who is not acting under the supervision of a lawyer
licensed in North Carolina (1) present and identify the documents necessary
to complete a North Carolina residential real estate closing, direct the parties
where to sign the documents, and ensure that the parties have properly execut-
ed the documents; and (2) receive and disburse the closing funds?

Opinion 2:
Yes. So long as a nonlawyer does not engage in any of the activities refer-
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enced in Opinion 1, or in other activities that likewise constitute the practice
of law, a nonlawyer may: (1) present and identify the documents necessary to
complete a North Carolina residential real estate closing, direct the parties
where to sign the documents, and ensure that the parties have properly execut-
ed the documents; or (2) receive and disburse the closing funds.

Although these limited duties may be performed by nonlawyers, this does
not mean that the nonlawyer is handling the closing.Since, as described in issue
1 above, the closing is a collection of services, most of which involve the prac-
tice of law, a lawyer must provide the necessary legal services.>And, since N.C.
Gen. Stat. 8 84-5 prohibits nonlawyers from arranging for or providing the
lawyer or any legal services, nonlawyers may not advertise or represent to
lenders, buyers/borrowers, or others in any manner that suggests that the non-
lawyer will (i) handle the “closing;” (ii) provide the legal services associated with
a closing, such as providing title searches, title opinions, document preparation,
or the services of a lawyer for the closing; or (iii) “represent” any party to the
closing.® The lawyer must be selected by the party for whom the legal services
will be provided.

Notwithstanding this opinion, evidence considered by the State Bar with
respect to this advisory opinion indicates that, at the time documents are pre-
sented to the parties for execution, a lawyer who is present may identify or be
asked about important issues affecting the legal rights or obligations of the par-
ties. A lawyer may provide important legal guidance about such issues, but a
nonlawyer is not permitted to do so. Moreover, a consumer’s retention of a
licensed North Carolina lawyer provides financial protection to the consumer.
The North Carolina Rules of Professional Conduct require a lawyer to properly
handle all fiduciary funds, including residential real estate closing proceeds. In
the event a lawyer mishandles the closing proceeds, the lawyer is subject to pro-
fessional discipline, and the State Bar Client Security Fund may provide finan-
cial assistance for a person injured by the lawyer’s improper application of
funds. On the whole, the evidence considered by the State Bar indicates that it
is in the best interest of a consumer to be represented by a lawyer with respect
to all aspects of a residential real estate transaction.

The evidence the State Bar has considered suggests, however, that perform-
ing administrative or ministerial activities in connection with the execution of
residential real estate closing documents and the receipt and disbursement of
the closing proceeds does not necessarily require the exercise of legal judgment
or the giving of legal advice or opinions. Indeed, the execution of closing doc-
uments and the disbursement of closing proceeds may be accomplished—and
often have been accomplished—by mail, by email, or by other electronic
means, or by some other procedure that would not involve the lawyer and the
parties being physically present at one place and time. The State Bar therefore
concludes that it should not be presumed that performing the task of oversee-
ing the execution of residential real estate closing documents and receiving and
disbursing closing proceeds necessarily involves giving legal advice or opinions
or otherwise engaging in activities that constitute the practice of law.

Nonlawyers who undertake such responsibilities, and those who retain
their services, should also be aware that (1) the North Carolina State Bar retains
oversight authority concerning complaints about activities that constitute the
unauthorized practice of law; (2) the North Carolina criminal justice system
may prosecute instances of the unauthorized practice of law; and (3) that N.C.
Gen. Stat. §84 10 provides a private cause of action to recover damages and
attorneys’ fees to any person who is damaged by the unauthorized practice of
law against both the person who engages in unauthorized practice and anyone
who knowingly aids and abets such person. In addition, non-lawyers and con-
sumers should bear in mind that other governmental authorities such as the
Federal Trade Commission, the North Carolina Attorney General, district
attorneys, and the banking commissioner, have jurisdiction over unfair trade
practices and violations of requirements regarding lending practices.

Endnotes

1. By statute, title insurance in North Carolina can be issued only after the title insurance
company has received an opinion of title from a licensed North Carolina attorney who
is not an employee or agent of the company and who “has conducted or caused to be
conducted under the attorney's direct supervision a reasonable examination of the
title.”N.C. Gen. Stat. § 58 26 1.

2. Except as permitted under State v. Pledger, 257 N.C. 634, 127 S.E.2d 337 (1962), which
allows a party having a “primary interest” in a transaction to prepare deeds of trust and

other documents to effectuate the transaction.

3. The State Bar notes that the North Carolina General Assembly and Supreme Court are
the entities that have the power to make the ultimate determination whether an activity
constitutes the practice of law.

4. Since the original adoption of this opinion, the Committee has reviewed numerous com-
plaints concerning nonlawyers, many of whom hold out to the closing parties that they
will conduct “closings,” including disbursement of funds, at any time of day, including
after normal business hours.However, under the Good Funds Settlement Act, N.C. Gen.
Stat. § 45A 4, funds may not be disbursed until the deed and deed of trust (if any) have
been recorded, which in most counties requires physical delivery to the Register of Deeds
during normal business hours.Accordingly, while execution of the documents may be
conducted at any time, the actual “closing” and disbursement of funds may not occur
until after the required documents are recorded.

Except as permitted under State v. Pledger, supra, or by an individual pro se.

Almost without exception, these nonlawyer service providers are corporations or limited
liability companies that market their services to lenders, not consumers.Most are also title
insurance agents.Accordingly, lenders commonly inform borrowers that the nonlawyer
will be conducting the closing without any meaningful opportunity for the borrower to
decide to retain a lawyer to protect its interests.Additionally, when the nonlawyer is a title
insurance agent, the borrower usually is given no choice on insurer or available rates. The
Committee expresses no opinion whether these actions may violate N.C. Gen. Stat. §
75 17, which prohibits a lender from requiring its borrower to obtain a policy of title
insurance from a particular insurance company, agent, broker or other person specified
by the lender. Title companies (and other parties) may refer lenders or borrowers to attor-
neys at their customer’s request, but may not require the use of a specific attorney or
charge a fee for any such referral.

2

Authorized Practice Advisory Opinion 2006-1
October 20, 2006

Appearances at Quasi-Judicial Hearings on Zoning and Land Use

Inquiry:

May a person who is not a lawyer appear before planning boards, boards of
adjustment, or other governmental bodies conducting quasi-judicial hearings
in a representative capacity for another party?

Opinion:

At its October 2005 meeting, the Authorized Practice Committee respond-
ed to an inquiry concerning the propriety of a person who is not a lawyer
appearing before planning boards, boards of adjustment, and city and county
government in a representative capacity. The committee’s advisory opinion dis-
tinguished appearances on legislative concerns, such as general rezoning cases
and ordinance amendments, from appearances on behalf of petitioners for spe-
cial use permits and variances, which are quasi-judicial matters. The committee
has received comments from a number of interested parties, including archi-
tects, land use planners, and city and county attorneys as a result of that opin-
ion. The committee is issuing this advisory opinion to supplement the prior
opinion.

First, the committee reiterates that the adoption of ordinances and amend-
ments to official zoning maps (i.e. general rezoning cases) by the elected offi-
cials in city and county governments are legislative in nature and that any inter-
ested person may appear and speak on such matters before governmental bod-
ies, even as representatives of groups or interested parties, without engaging in
the unauthorized practice of law. Nonetheless, the general statutory prohibi-
tions on unauthorized practice of law still apply even to persons who appear
before governmental bodies on legislative matters. Non-lawyers may not hold
themselves out as attorneys, provide legal services or advice, or draft any legal
documents with regard to such matters. See N.C. Gen. Stat. 88 84 2.1 and 4.

The law is clear that hearings on applications for special use permits and
variances under zoning ordinances, as well as appeals from staff level interpre-
tations related to permits, are quasi-judicial proceedings. N.C. Gen. Stat. §8§
153A-345 and 160A-381 and 388. See, Humble Oil & Refining Co. v. Bd. of
Aldermen of Chapel Hill, 284 N.C. 458, 202 S.E.2d 129 (1974) and Woodhouse
v. Board of Commrs of Nags Head, 299 N.C. 211, 261 S.E.2d 882 (1980). (For
simplicity, the quasi-judicial hearings before these bodies are hereafter refer-
enced to as a “variance hearing” unless the context indicates otherwise.) The
governmental body before which the variance hearing is conducted sits in a
judicial role of applying the standards of an ordinance to the particular circum-
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stances of a particular party. Accordingly, the role of the governmental body is
to receive evidence and make decisions based upon the evidence presented.

Variance hearings require the governmental body hearing the matter to
observe certain formalities. Evidence, including witness evidence, is presented
to the hearing body, although the Rules of Evidence need not be strictly
observed. All witnesses before the body must be sworn and their testimony is
subject to cross-examination. The hearing body has the power and authority to
issue subpoenas to compel witness testimony. A record of the proceedings must
be preserved. The decision is to be based upon the evidence presented at an
open hearing, and not on extraneous matters or personal knowledge of the
members of the board. The applicant has the burden of proof. The board must
make written findings of fact to support its decision. And, the decision of the
board is reviewable by the courts on appeal based solely upon the record of the
proceedings.

The committee believes that the law is also clear that an appearance on
behalf of another person, firm, or corporation in a representative capacity for
the presentation of evidence through others, cross-examination of witnesses,
and argument on the law at a quasi-judicial proceeding is the practice of law.
N.C. Gen. Stat. 88 84 2.1 and 4. Consequently, because the variance hearings
are by definition quasi-judicial proceedings, the committee concludes that it is
the unauthorized practice of law for someone other than a licensed attorney to
appear in a representative capacity to advocate the legal position of another per-
son, firm, or corporation that is a party to the proceeding.

The committee has been urged to recognize that architects, landscape archi-
tects, land use planners, and engineers play a vital role at these quasi-judicial
proceedings by presenting necessary facts and information on behalf of their
clients at variance hearings. The committee agrees that the information these
professionals can present is critical to the decision before the hearing body.
These professionals are subject matter experts whose expert opinions, as wit-
nesses, must be presented to the hearing body. They are witnesses who are in
the best position to explain to the hearing body the facts of the proposed design
and its anticipated effects on a variety of factors, including traffic, environment,
and aesthetics, within the framework of matters properly under consideration
at the variance hearing. The committee does not believe that the role of legal
advocate by attorneys in quasi-judicial proceedings should interfere with or
inhibit the role of non-lawyer professionals who speak as witnesses and present
information at these quasi-judicial proceedings. In fact, their roles should be
complementary.

It is axiomatic that the committee has no authority to amend or formulate
exceptions to the statutes. In issuing an advisory opinion, it simply articulates
how it believes a court would ultimately resolve the question for the guidance
of the public. The committee cannot recognize or create exceptions to the law
as expressed by the legislature and the courts. Further, we believe, as a practical
matter, that effective representation of parties in variance hearings is becoming
increasingly dependent upon legal advocacy of the rights of the parties with an
eye toward compiling a supportable record in the event of an appeal. These are
the skills an attorney provides. While it is true that many of these hearings
involve routine and non-controversial matters, even questions about matters
such as the height of residential fences may become the subject matter of an
appeal where the appellate courts may only consider the record produced at the
variance hearing. See Robertson v. Zoning Board of Adjustment for the City of
Charlotte, 167 N.C. App. 531, 605 S.E.2d 723 (2004). It is difficult to predict
in advance when a matter may require a comprehensive record for appellate
purposes. Therefore, with this further elaboration, the committee re-affirms its
initial opinion expressed by letter dated October 31, 2005, that the represen-
tation of another person at a quasi-judicial hearing is the practice of law.

That said, this opinion should not be interpreted to diminish the role and
expertise of land use professionals as witnesses at variance hearings. These pro-
fessionals may still present their evidence in support of the position of their
clients. However, they may not examine or cross-examine other witnesses or
advocate the legal position of their clients.

The committee’s opinion is also not intended to affect the ability of city and
county planning staff to present factual information to the hearing board,
including a recitation of the procedural posture of the application, and to offer
such opinions as they may be qualified to make without an attorney for the
government present, as the committee understands is the proper, current prac-

tice and role of the planning staff. Further, nothing in this opinion should be
interpreted as limiting the ability of a corporate officer or employee from tes-
tifying on factual matters on behalf of a corporate party during a hearing or
suggesting that individual parties may not represent themselves before these
boards.

In sum, the committee is of the opinion that land use professionals, includ-
ing architects, engineers, and land use planners, may appear and testify as to
factual matters and any expert opinions that they are qualified to present at
quasi-judicial proceedings, but the presentation of other evidence, including
the examination and cross-examination of witnesses, making legal arguments,
and the advocacy for results on behalf of others before quasi-judicial zoning
and land use hearings, is the practice of law that may be performed only by
licensed attorneys at law.
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Index to Ethics Opinions

Editor's Note:

"RPC" denotes an ethics opinion that was adopted prior to July 24, 1997,
under the superseded 1985 Rules of Professional Conduct. "FEO" denotes a
"Formal Ethics Opinion" adopted under the Rules of Professional Conduct as
comprehensively revised on July 24, 1997, and on February 27, 2003. See the
editor's note that precedes the Rules, supra, for background on the 1997 and
2003 revisions of the Rules. The editor's note also explains the effect of the
adoption and amendment of the Rules on ethics opinions promulgated under
the 1985 Rules and the 1997 and 2003 versions of the Rules.

ACADEMIC DEGREES
Advertising and solicitation, see ADVERTISING AND SOLICITA-
TION
Doctor designation, use by lawyer with Juris Doctor degree RPC 5,
07 FEO 5

ADVANCING FUNDS TO CLIENTS
See also COSTS AND EXPENSES OF REPRESENTATION
Bail bond RPC 173
Class action RPC 124
Computer tablet, lawyer may loan to client for use related to representa-
tion 15 FEO 3
Court reporter fees 13 FEO 3
Criminal fines RPC 76
Recording costs RPC 47
Rental car, 01 FEO 7
Trust accounting for electronic transfer 13 FEO 3

ADVERTISING AND SOLICITATION

See also INTERNET, MAILINGS, TRADE NAME

Address requirement
-Leased office address, use of 12 FEO 6
-Promotional merchandise, omitting address on 12 FEO 14
-Text message must include 17 FEO 1
-URL use of in lieu of street address 17 FEO 3

Bankruptcy, television advertising RPC 161

Barter Exchange, advertising participation in 10 FEO 4

"Best lawyers," characterization as in advertising for lawyer referral serv-
ice RPC 135

Branding of firm owner's name and likeness 06 FEO 20

Brochure RPC 98

Business cards 07 FEO 4

Class action solicitation letter 04 FEO 5

Client endorsements 07 FEO 4, 18 FEO 1, 18 FEO 7

Cold calls to solicit professional employment RPC 20

Combined legal experience 04 FEO 7

Comparison of size of firm RPC 20

Corporate officers or employees, soliciting professional employment
from RPC 6

Daily discount or group coupons, participation in website that offers
11 FEO 10

Departing lawyer, solicitation of clients by lawyers remaining with firm
RPC 200

Directory on Internet, participating in RPC 241, 18 FEO 1

Distribution of advertising material by brokerage firm RPC 98

Doctor designation, use by lawyer with Juris Doctor degree RPC 5, 07
FEO 5

Dramatizations
-in television advertisement RPC 164, 00 FEO 6, 10 FEO 9
-stock photographs, disclaimer not required if not misleading

10 FEO 9

Employment of nonlawyer to represent Social Security claimants, dis-
closure in advertising 05 FEO 2
Experience, advertising for employment in practice areas in which
lawyer has no 10 FEO 6
Fees and costs, misrepresentation regarding payment of 04 FEO 8,
2010 FEO 10
Fees, solicitation of from third parties 98 FEO 14
Firm owner, sale of surname and likeness to firm 06 FEO 20
Gifts for referrals 07 FEO 4
Gifts to clients 07 FEO 4
Hotel hospitality suite, law firm hosting RPC 146, 07 FEO 4
Intermediary used to solicit prospective client RPC 20
Internet
-advertising on RPC 239, RPC 241, 00 FEO 1, 00 FEO 3,
09 FEO 16, 11 FEO 10
-daily discount or group coupons, participation in website that offers
11 FEO 10
-judge, connecting with on professional networking website
14 FEO 8
-judge, endorsements/recommendations on professional networking
website 14 FEO 8
-keyword advertising, selecting another lawyer’s name as keyword
10 FEO 14
-online directory and rating system, participation in 18 FEO 1
-online legal matching service 04 FEO 1, 13 FEO 10
-online review solicitation service 18 FEO 7
-professional networking website, accepting and soliciting endorse-
ments/recommendations for 12 FEO 8, 14 FEO 8
-responding to inquiries on message board on 00 FEO 3
-social media, offering incentives to engage with lawyer’s account 19
FEO 6
-third party content, participating lawyer’s responsibility for
18FEO 1
-websites RPC 239, 00 FEO 1, 09 FEO 16, 11 FEO 8
-URL use of in lieu of street address 17 FEO 3
Jury verdict record, advertising of on Web page 00 FEO 1, 09 FEO 16
Jury verdicts 99 FEO 7, 00 FEO 1, 09 FEO 16
Keyword advertising, selecting another lawyer’s name as keyword
10 FEO 14
Lawyer referral services, see LAWYER REFERRAL SERVICES
Legal directories, see LEGAL DIRECTORIES
Leased office address, use in advertising 12 FEO 6
Letterhead, see LETTERHEAD
Likeness of retired or deceased lawyer, use in firm advertisements
06 FEO 20
Live chat support services, use on website 11 FEO 8
Mailings
-address of lawyer required on direct mail 97 FEO 6
-advertising notice required at beginning of body of letter 07 FEO 15
-client endorsements 07 FEO 4
-envelope, extraneous statements on 06 FEO 6, 07 FEO 15
-insignias in return address 07 FEO 15
-mottos in return address 07 FEO 15
-incorporators of business, letter soliciting business must contain
advertising disclosure RPC 242
-limitations on mailings to persons known to need legal services in a
particular matter RPC 98
-promotional materials 04 FEO 2, 15 FEO 3
Membership in an organization with self-laudatory title 03 FEO 3, 07
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FEO 14, 09 FEO 16, 10 FEO 11, 18 FEO 8
Million Dollar Advocates Forum, advertising membership in 03 FEO
3,09 FEO 16, 10 FEO 11, 18 FEO 8
Networking organizations, lawyer participation in 06 FEO 7
Networking website, accepting and soliciting endorsements/recommen-
dations for 12 FEO 8, 14 FEO 8
Newcomers listed by Chamber of Commerce, solicitation of RPC 26
Non-equity firm lawyer, designation as “partner” 15 FEO 9
Nonlawyer employee representing Social Security claimants, disclosure
of 05 FEO 2
Nonlawyer, hiring to hold educational seminars 08 FEO 6
Online legal matching service 04 FEO 1
“Partner” designation used for non-equity firm lawyer 15 FEO 9
Partner in partnership, soliciting professional employment from RPC 6
Photographs, dramatization disclaimer not required for stock photo-
graphs 10 FEO 9
Prior professional relationship with prospective client RPC 98, 00 FEO
9,15FEO 7
Professional networking website, accepting and soliciting endorse-
ments/recommendations for 12 FEO 8, 14 FEO 8
Promotional merchandise in targeted direct mail solicitation letter
04 FEO 2,15 FEO 3
Promotional merchandise, omitting office address on 12 FEO 14
“Reasonable prices”, advertisement of 13 FEO 9
Recommendations on professional networking website, accepting and
soliciting 12 FEO 8, 14 FEO 8, 18 FEO 1, 18 FEO 7
Referrals
-advertising with intent to refer 10 FEO 6
-gifts for 07 FEO 4
-social media, offering incentives to engage with lawyer’s account 19
FEO 6
Remote call forwarding telephone number RPC 217, 12 FEO 6
Remote consultations 10 FEO 10
Reviews,,
-online review solicitation service 18 FEO 7
-third party content, lawyer’s responsibility for 18 FEO 1
Search engine company's keyword advertising, use of 10 FEO 14
Self-laudatory organizations, advertising membership in 18 FEO 8
Seminars on law for members of public RPC 36, RPC 98, 07 FEO 4,
08 FEO 6
Settlement record, advertising 99 FEO 7, 00 FEO 1, 09 FEO 16
Social functions RPC 146, 07 FEO 4
Social Media, offering incentives to engage with lawyer’s account 19
FEO 7
Solicitation
-autodialed recorded message to potential client 06 FEO 17
-text messaging distinguished 17 FEO 1
-business cards 07 FEO 4
-class action, letters to prospective members of 04 FEO 5
-computer tablet in direct mail solicitation 15 FEO 3
-definition of 17 FEO 1
-departing lawyer's clients, guidelines for lawyers remaining with
firm RPC 200
-employee contacting clients of former employer 09 FEO 3
-guidelines for lawyer leaving a firm RPC 98
-live chat support services, use on website 11 FEO 8
-prior business relationship and in-person solicitation 15 FEO 7
-text messaging 17 FEO 1
Specialization, see SPECIALIZATION
Super Lawyers, advertising listing in 07 FEO 14, 09 FEO 16, 18 FEO
8
Suspended lawyer, removal of name from firm name 18 FEO 3
Telephone number listing, misrepresentation of local presence RPC 217
Telephoning
-autodialed recorded message to potential client 06 FEO 17
-client endorsements 07 FEO 4

-free legal information, recorded telephone message from for-profit
company, participation in RPC 115
Television
-bankruptcy advertisements RPC 161
-dramatizations RPC 164
-misrepresentation in ad by implying early settlement 00 FEO 6
Testimonials 07 FEO 4, 12 FEO 1, 18 FEO 1, 18 FEO 7
-recommendations on professional networking website, accepting
and soliciting 12 FEO 8, 14 FEO 8
Text messaging 17 FEO 1
Tip club, lawyer participation in 06 FEO 7
Trade name, misleading 04 FEO 9
Trade name, website URL is 05 FEO 8
URL address, use of in lieu of physical address 17 FEO 3
URL, misleading 05 FEO 14
Verdict record, advertising 00 FEO 1, 09 FEO 16
Virtual law practice 05 FEO 10, 12 FEO 6
Web page, see ADVERTISING, Internet

ALIMONY

Fee agreement, obtaining interest in client's support payments RPC 187

Past due alimony, collection of RPC 2

ALTERNATIVE DISPUTE RESOLUTION
Arbitration, partner as arbitrator RPC 138
Collaborative resolution process in domestic cases 02 FEO 1
Conflict
-consultation with lawyer as prospective mediator disqualifies
10 FEO 8
-lawyer-mediator’s preparation of contract for parties to mediation
prohibited 12 FEO 2
Fee agreement condition, see FEE AGREEMENTS
Mandatory arbitration of fee disputes, see FEE AGREEMENTS and
FEES

ARBITRATION
See ALTERNATIVE DISPUTE RESOLUTION

ATTORNEY GENERAL STAFF LAWYERS
See GOVERNMENT LAWYERS

AUTOMOBILE ACCIDENT REPRESENTATION
See INSURANCE REPRESENTATION

BANKRUPTCY PRACTICE
See also CONFLICTS
Advertising on television RPC 161
Corporation in bankruptcy, representation of bankruptcy estate and
trustee in civil action 97 FEO 7

Disclosing confidential information about debtor's property after chap-

ter 7 case is closed 98 FEO 20

Foreclosure, trustee on deed of trust filing motion to set aside automatic

stay RPC 46

Joint representation of spouses in Chapter 13
-effect of disappearance of one spouse 00 FEO 2
-effect of divorce 07 FEO 7

Recommending services of a third party to bankruptcy client 05 FEO 7

Representing debtor when lender is current client 09 FEO 11

Trustee on deed of trust, resignation to represent lender seeking removal

of automatic stay RPC 90

BILLING
See FEE AGREEMENTS, FEES, COSTS AND EXPENSES OF
REPRESENTATION

BUSINESS ACTIVITIES
See also MULTIDISCIPLINARY PRACTICE
Accounting practice and law practice combined 00 FEO 9
Adoption agency 14 FEO 10
Fees or commissions for law-related services 10 FEO 13
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Financial planning services RPC 238

Financial products, sale to legal client of 01 FEO 9

Law related services RPC 238, 10 FEO 13

Network lawyer for company that provides litigation and administrative
support services 12 FEO 10

Real estate brokerage RPC 49, RPC 201

CANDOR TOWARD TRIBUNAL

See also COMMUNICATION WITH JUDGES

Adverse evidence, disclosure in disability hearing before Social Security
administrative law judge RPC 230, 98 FEO 1

Adverse legal authority, duty to disclose 18 FEO 2

Alias, disclosure of client alias in workers' compensation action
08 FEO 1

Attribution when using written work of another 08 FEO 14

Citizenship status, reporting to ICE 09 FEO 5

Clerk’s error dismissing criminal charge, disclosure of 11 FEO 12

Client identity, disclosure of see DISCLOSURE OF CLIENT IDEN-
TITY

Client perjury in deposition RPC 203

Consent judgment, submission to court that includes false information
99 FEO 16

Driving record, disclosure of on application for limited driving privilege
98 FEO 5

Fee petition, attorney must disclose discounted hourly rate 01 FEO 1

Filing notice of appeal although client may be deported 11 FEO 3

Insured’s absence, misleading court about 10 FEO 1

Misrepresentation of prior record level in sentencing proceeding
03FEO 5

Motion for appropriate relief, lawyer’s duty when advancing claims pre-
viously made by pro se defendant 16 FEO 2

Pro se defendant, lawyer’s duty when advancing claims made in motion
for appropriate relief 16 FEO 2

Pro se litigant, assisting without making an appearance or disclosing
assistance 08 FEO 3

CHILD CUSTODY AND SUPPORT

Child support enforcement, no client-lawyer relationship between gov-
ernment lawyer and custodial parent 10 FEO 5

Contingent fees RPC 2

Fee agreement, obtaining interest in client's support payments RPC 187

Past due amounts, collection of RPC 2, RPC 155

CITY COUNCILMAN, LAWYER SERVING AS

See PUBLIC OFFICIAL, LAWYER SERVING AS

CIVILITY

See PROFESSIONALISM AND COURTESY

CLIENT FUNDS AND PROPERTY

See also FEES, FILES OF CLIENT
Abandoned funds RPC 89, RPC 149, RPC 226
Assignment of interest in settlement proceeds to finance company
00 FEO 4
Cashing check for client RPC 4
Disbursement
-against deposited items in reliance upon bank’s funding schedule
06 FEO 8
-against funds credited to trust account by ACH transfer or electron-
ic funds transfer 13 FEO 13
-of client funds subject to a perfected medical lien prohibited 17
FEO 4
-of client funds without client's consent prohibited RPC 75
-of estate assets in trust account upon request of personal representa-
tive, not held to pay disputed legal fee 11 FEO 13
-of tort claim settlement upon deposit of provisionally credited funds
01FEO 3
-to medical providers in absence of lien 01 FEO 11
-to pay firm for advancing expenses 13 FEO 3

Disputed fees
-fees previously paid and transferred to operating account 13 FEO 9
-funds that may be retained in trust account to pay explained 11
FEO 13
-transfer from trust account to lawyer upon certain conditions
06 FEO 16
Division of fee with former firm 03 FEO 11
Dormancy fee on unclaimed funds, charging 06 FEO 15
Escheating funds RPC 89, RPC 149
Files, see FILES OF CLIENT
Financing litigation 00 FEO 04
Purchasing money order for client RPC 4
Recording costs, depositing client's funds for RPC 47
Stolen trust account funds, duty when third party responsible
15FEO 6
Trust accounts, see TRUST ACCOUNTS

CLIENT-LAWYER RELATIONSHIP

See also LAWYER-CLIENT RELATIONSHIP

Child support enforcement, no relationship between government lawyer
and custodial parent 10 FEO 5

Client authority, interaction with ERISA agreement 19 FEO 2

Insurance defense, no relationship with insured who cannot be located
10FEO 1

Role of lawyer appointed to represent child in custody case 12 FEO 9

CLIENTS
See FORMER CLIENTS, PROSPECTIVE CLIENTS

COLLECTIONS
See also FEES
Collection agency, use permitted RPC 7

COMMON REPRESENTATION
See MULTIPLE REPRESENTATION

COMMUNICATION WITH ADVERSE PARTIES
See also COMMUNICATIONS WITH WITNESSES
Adoption, communication with biological parent by lawyer representing
adoption agency and adopting parents 14 FEO 10
Agent of lawyer
-instructing fraud investigator to interview employees of opposing
party 99 FEO 10
-use of private investigator to communicate with represented party
03 FEO 4
Attorney general staff lawyer representing state on death sentence
appeal, receipt of letter from defendant RPC 233
Authorized by law RPC 219, 11 FEO 15
Child represented by GAL and attorney advocate RPC 249
Child who is prosecuting witness in criminal case RPC 61, 09 FEO 7
Corporate legal counsel appearing in case as corporate manager
RPC 128
Criminal representation
-interviewing child who is prosecuting witness in abuse or molesta-
tion case RPC 61, 09 FEO 7
-interviewing codefendants RPC 93
-investigation by prosecution, interviewing employees of corporate
target 99 FEO 10
District attorney with represented criminal defendant RPC 30
Elected officials RPC 132, RPC 202
-government employees and 05 FEO 5
Email, responding to email in which opposing party is copied
12FEO 7
Employee’s email communications on employer’s email system, review
of 2012 FEO 5
Employees of represented opposing party RPC 67, 99 FEO 10
Evidence, proffering when gained during prohibited communication
with represented party 03 FEO 4
Former employees of represented opposing party RPC 81, 97 FEO 2
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Government employees RPC 132, 05 FEO 5

Guardian ad litem in child neglect or abuse proceeding
-communication with child represented by attorney advocate and

RPC 249

-lawyer as, direct communication with represented person 02 FEO 8
-nonlawyer as, communication with parent 06 FEO 19

Insurance litigation, see INSURANCE REPRESENTATION

Letter from represented criminal defendant, receipt by member of attor-
ney general's staff RPC 233

Mental health problem of opposing counsel 03 FEO 2

Opposing parties, communications between RPC 119

Providing confession of judgment to unrepresented adverse party
RPC 165, 15 FEO 1

Providing pleadings to unrepresented adverse party 02 FEO 6, 15 FEO
1,15FEO 2

Public records, communication with adverse government official who is
custodian of RPC 219, 11 FEO 15

“Reply All” email function, use of when responding to email copying
opposing party 12 FEO 7

Settlement negotiations, communications between opposing parties
RPC 119

Social Media, seeking access to public and private portions of 18 FEO 5

Tester/undercover investigator, lawyer may not use to communicate
with represented person 14 FEO 9

Threatening criminal prosecution 98 FEO 19

Threatening immigration prosecution 05 FEO 3

Undercover officer planted in jail cell of represented criminal defendant
97 FEO 10

Unrepresented adverse party, see PRO SE REPRESENTATION

Unrepresented uninsured motorist, communication with after unin-
sured motorist carrier has elected to defend in the name of defen-
dant RPC 193

Witness who is adverse party in unrelated litigation 04 FEO 4

COMMUNICATION WITH CLIENT

Discovery disclosure restrictions 19 FEO 7

Discovery materials in criminal case, providing to incarcerated client 13
FEO 2

Nonlawyer field representative meeting with prospective client to obtain
representation contract 12 FEO 11

Potential malpractice, duty to disclose to client 15 FEO 4

Social media, advising client about 14 FEO 5

COMMUNICATION WITH JUDGES

Administrative and scheduling matters, ex parte communications with
judge about 97 FEO 3
Attorney general staff lawyer RPC 122
Disability hearing before Social Security administrative law judge, with-
holding adverse evidence in RPC 230, 98 FEO 1
Elected official with adjudicatory authority RPC 132
Ex parte communications
-administrative or scheduling matter 97 FEO 3
-authorized by law 01 FEO 15
-disclosures to judge prior to 98 FEO 12
-ex parte order, seeking RPC 237
-proposed order, submission to judge 97 FEO 5
-written communications 98 FEO 13, 03 FEO 17
Professional networking website, interaction with judge on 14 FEO 8

COMMUNICATION WITH JURORS

Questionnaire, sending to prospective jurors RPC 214

COMMUNICATION WITH WITNESSES

See also COMMUNICATION WITH ADVERSE PARTIES

Adverse party is witness in unrelated litigation 04 FEO 4

Authorized by law, deposition as 10 FEO 5

Child witness in molestation or abuse criminal case
-interviewing without consent of prosecutor RPC 61

-interviewing without parental consent 09 FEO 7
Custodial parent in child support enforcement action 10 FEO 5
Employees of represented opposing party RPC 67, 97 FEO 2,
99 FEO 10
Former employees of represented opposing party RPC 81, 97 FEO 2
Government employees RPC 132, 05 FEO 5
Guardian ad litem, prohibition on communication with represented
person does not apply to lawyer acting solely as 06 FEO 19
Heirs of estate, estate lawyers communication with 07 FEO 1
Lawyer for witness, consent required RPC 87
Pathologist who performed autopsy on plaintiff's decedent RPC 184
Physician providing treatment in Workers" Compensation case
RPC 224
Physician who treated opposing party RPC 162, RPC 180
Prosecuting witness in criminal action, seeking cooperation on plea
agreement and settling civil claim against defendant RPC 225
Prosecuting witness in criminal case RPC 61
Subpoenas
-containing misrepresentations RPC 236, 10 FEO 2, 14 FEO 7
-health care providers covered by HIPAA 14 FEO 4
-out of state records 10 FEO 2, 14 FEO 7
-records custodian 99 FEO 2
Tester/undercover investigator, lawyer may not use to communicate
with represented person 14 FEO 9

COMPETENCE

Associating another lawyer to ensure 10 FEO 6

Mental impairment of firm lawyer, responding to 13 FEO 8
Potential malpractice, duty to disclose to client 15 FEO 4
Social media, advising client about 14 FEO 5

CONFIDENTIALITY

See also DISCLOSURE (IN GENERAL), SCREENING

Alias, disclosure of client alias in workers' compensation action
08 FEO 1

Attorney-client privilege, review of employee’s email prohibited if pro-
tected by 12 FEO 5

Authorization to disclose, see DISCLOSURE (IN GENERAL)

Case management, settlement and litigation policies, protected as confi-
dential information of former corporate client 12 FEO 4

Cellular telephone, communication of confidential information on
RPC 215

Child abuse and neglect, reporting RPC 120, RPC 175

Clerk’s error dismissing criminal charge, disclosure of 11 FEO 12

Client assets, disclosure of, see BANKRUPTCY PRACTICE

Client contraband, disclosure to authorities 07 FEO 2

Client identity, see DISCLOSURE OF CLIENT IDENTITY

Clients’ electronic files, storage on vendor’s computers accessible via
Internet 08 FEO 5, 11 FEO 6

Collaborative resolution process, participation in notwithstanding dis-
closure requirements 02 FEO 1

Computer records, conditions for storing on software vendor’s comput-
ers 11FEO 6

Corporate client
-disclosure of information by former in-house counsel to support

wrongful discharge claim 00 FEO 11

-disclosure of information pursuant to SEC regulations 05 FEO 9

Contagious disease of client RPC 117

Cordless telephone, communication of confidential information on
RPC 215

Cross examination of former client 03 FEO 14, 10 FEO 3

Deceased client, disclosure of confidences of in a will contest proceed-
ing 02 FEO 7

Deceased client, disclosure of confidential information to personal rep-
resentative of estate RPC 206

Disclaimer of client-lawyer relationship to avoid duty RPC 244

Disclosure in suit to collect fee 04 FEO 6
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Disclosure of confidences
-by mortgagor to trustee in foreclosure may create bar to adverse rep-
resentation 13 FEO 5
-in suit to collect fee 04 FEO 6
-of parent seeking representation for minor 05 FEO 4
Driving record, withholding and disclosing information about in court
98 FEO 5
Electronic mail
-communication of confidential information by RPC 215
-employee’s email on employer’s email system, review of 2012 FEO 5
Employee of lawyer, see EMPLOYEES OF LAWYERS
Erroneous deed benefiting client RPC 12
Estates, see ESTATES
Evidence of crime RPC 221, 07 FEO 2
Execution on judgment for unpaid legal fees, financial information of
former client may not be disclosed to sheriff 16 FEO 4
Fees, disclosure of information about insured's representation in bills
submitted to insurer's auditor 98 FEO 10, 99 FEO 11
Financial information of former client, lawyer may not disclose to assist
sheriff with execution on judgment for unpaid legal fees 16 FEO 4
Former employee of lawyer, see EMPLOYEES OF LAWYERS
Fraud upon tribunal by former client 99 FEO 15
Health information of client or third party 06 FEO 10
Implied authorization to disclose, see DISCLOSURE (IN GENERAL)
Ineffective assistance of counsel claim, disclosure of confidential infor-
mation in response to 11 FEO 16
IRS Form 1099 disclosure RPC 23
Insured, disclosure of information about representation in bills submit-
ted to insurer's auditor 98 FEO 10
Internet, storing client files on computers accessible via 08 FEO 5,
11FEO 6
LAP support groups 01 FEO 5
Lawyers moving between firms, disclosure of conflict information for
10 FEO 12
Mentoring, protecting client confidential information 14 FEO 1
Metadata, duty to prevent disclosure of and prohibition of use of
09 FEO 1
Mentoring law students and new lawyers, protecting client confidential
information while 14 FEO 1
Minor client
-disclosure of confidential information to parents 98 FEO 18
-disclosure of confidential information of parent seeking representa-
tion of 05 FEO 4
Mistake in closing documents RPC 12
Multiple representation RPC 153, 06 FEO 1, 07 FEO 7
Outsourcing
~clerical or administrative tasks 11 FEO 14
-legal support services 07 FEO 12
Prospective client, duty to RPC 246, 06 FEO 14
Providing an accounting of disbursements to medical lienholders in per-
sonal injury cases 03 FEO 15
Real estate transaction, see REAL ESTATE TRANSACTIONS
Recycling waste paper RPC 133
Settlement agreement
-disclosure of terms to former lawyer asserting claim for fee division
13 FEO 12
-representation of similar claimants after RPC 179, 03 FEO 9
Software as a service, conditions for use with electronic client files
11FEO 6
Spouses, receipt of confidential information from prohibits subsequent
representation of spouse in domestic action RPC 32
Successor counsel, discussing former client’s appellate criminal case with
15FEO 5
Waste paper, disposal of RPC 133
Wrongful termination claim of former in-house counsel, disclosure of
employer’s information to support 00 FEO 11

Will contest proceeding, disclosure of deceased client’s confidences in
02FEO 7

CONFLICTS OF INTEREST

See also FORECLOSURES, IMPUTED DISQUALIFICATION,
MULTIPLE REPRESENTATION
Administrator, see PERSONAL REPRESENTATIVES OF ESTATES
Adoption agency, financial interest in while representing adopting cou-
ples 14 FEO 10
Adverse party, preparation of pleading for pro se 02 FEO 6,
09 FEO 12
Advisory committee for hospital, service on RPC 100
Attorney general staff lawyers, see GOVERNMENT LAWYERS
Bankruptcy
-representation of debtor when lender is current client 09 FEO 11
-representation of husband and wife in joint Chapter 13 after divorce
07 FEO 7
-representation of remaining spouse in joint Chapter 13 petition
after other spouse disappears 00 FEO 2
Bidding at tax foreclosure sale conducted by attorney 06 FEO 5
Board of trustees of nonprofit hospital, lawyer's service on, bringing suit
against hospital RPC 160
Bureau of Indian Affairs, prosecutor for representing criminal defen-
dants in state and federal court RPC 72
Business transaction with client, sale of financial products as 01 FEO 9
Computer based conflict checking system 09 FEO 9
Consent
-bankruptcy representation of debtor when lender is current client
09 FEO 11
-revocation of 07 FEO 11
-to multiple representation, effect of one client's revocation of
07 FEO 11
-when failure to timely object to former lawyer conflict constitutes
11 FEO 2
Consultation with lawyer as prospective mediator 10 FEO 8
Cross examination of current client 10 FEO 3
Cross examination of former client 03 FEO 14, 10 FEO 3
Deed of Trust
See also FORECLOSURES
-common representation of lender and trustee 04 FEO 3, 08 FEO
11, 14 FEO 2
-disqualification from representing trustee and secured creditor in
contested proceeding 04 FEO 3, 14 FEO 2
-spouse and paralegal own interest in closely-held corporate trustee,
lawyer may not represent beneficiary in contested foreclosure of
11FEOS5
-to secure client's fee, foreclosure on 08 FEO 12
Disclaimer of client-lawyer relationship in advance does not prevent
conflict RPC 244
Discovery disclosure restrictions 19 FEO 7
District attorneys, see PROSECUTORS
Divorce, see DIVORCE
Domestic relations, see DOMESTIC RELATIONS
Employment, negotiating for with firm that represents adverse party 16
FEO 3
Escrow agreement, waiver of future conflict 99 FEO 8
Estate, see ESTATES
Estate planning
- joint representation of husband and wife RPC 229
- joint representation of trusts and fiduciaries RPC 144
Execution sale, purchase of client's property at RPC 24
Executor, see PERSONAL REPRESENTATIVES OF ESTATES
Foreclosure, see FORECLOSURES, CONFLICTS OF INTEREST,
Deed of Trust
Former clients, see FORMER CLIENTS
Former employee of opposing counsel, effect of hiring, see EMPLOY-
EES OF LAWYERS

Opinions: 10-300



Future conflicts of interest RPC 168, 07 FEO 11
General contractor and surety, representation of 03 FEO 1
Government lawyers, see GOVERNMENT LAWYERS
Guardian ad litem, lawyer appointed as 04 FEO 11
Guardian of minor child
-child/father conflict of interest RPC 163
-lump sum settlement, representation of parents individually and as
guardians RPC 109
Incompetency proceeding, representation of respondent when spouse is
former client 98 FEO 16
Indemnifying liability carrier for unpaid liens of medical providers
RPC 228
Insurance representation, see INSURANCE REPRESENTATION
Joint representation in bankruptcy
-representation of remaining spouse after other spouse disappears
00 FEO 2
-representation of husband and wife in bankruptcy after divorce
07 FEO 7
Joint representation for separation agreement prohibited 19 FEO 1
Judge as client, appearance before 97 FEO 1
Judge as family member, appearance before 05 FEO 1
Law related service, referral to 10 FEO 13
Lateral lawyer, screening of 12 FEO 4
Lawyer as public official, see PUBLIC OFFICIAL, LAWYER SERV-
ING AS
Lawyer as witness, see WITNESS, LAWYER AS
Lawyers moving between firms, disclosure of conflict information for
10 FEO 12
Legal fees, offering access to financial brokerage company as payment
option for 2018 FEO 4
Legal services lawyers, representation of adverse interests by 99 FEO 3
Limited legal services programs’ limited conflict duties under Rule 6.5
inapplicable to consultations with members of nonprofit organiza-
tion 14 FEO 6
Mediation
-consultation with lawyer as prospective mediator 10 FEO 8
-lawyer-mediator’s preparation of contract for parties to mediation
12 FEO 2
Minor client
-appointment of guardian, child/father conflict of interest RPC 163
-lump sum settlement, representation of parents individually and as
guardians RPC 109
-representation in court approval of settlement while paid by insurer
RPC 167
-representation of parent and minor child RPC 123
Nonconsentable conflicts
-commercial real estate loan closing 13 FEO 14
Nonprofit organization, duty to screen for conflicts when advising 14
FEO 6
Opposing counsel, intimate relationship with 19 FEO 3
Opposing law firm, negotiating for employment with 2016 FEO 3
Outsourcing
~clerical or administrative tasks 11 FEO 14
-legal support services 07 FEO 12
Partition proceedings 09 FEO 8
Partner's suit against public body upon which lawyer serves 02 FEO 2
Payment by third party
-representation of minor in court approval of settlement while paid
by insurer RPC 167
Personal interest conflict, intimate relationship with opposing counsel
19FEO 3
Personal representative, seeking removal of 02 FEO 3
Pilot and passenger in private airplane crash, simultaneous representa-
tion RPC 28
Police organization, simultaneous representation of criminal defendants
RPC 60

Potential malpractice, duty to withdraw due to 15 FEO 4
Preparation of
-affidavit and confession of judgment for unrepresented adverse party
09 FEO 12
-legal documents at request of another 03 FEO 7, 06 FEO 11
-pleadings for unrepresented opposing party 15 FEO 1
-power of attorney for principal upon request of prospective attor-
ney-in-fact 03 FEO 7
-waiver of right to notice of foreclosure for unnrepresented borrower
15FEO 2
Prosecutors, see PROSECUTORS
Prospective clients, see PROSPECTIVE CLIENTS
Prospective client, duty of confidentiality may prevent adverse represen-
tation RPC 246
Public defenders, see PUBLIC DEFENDERS
Public official as client, appearance before public body on which client
serves RPC 143
Real estate transactions, see REAL ESTATE TRANSACTIONS
Reciprocal referral agreements, participation in 11 FEO 4
Referral fees
-acceptance of from investment advisor 99 FEO 1
-acceptance of from financing company 06 FEO 2
Referral to law related service 10 FEO 13
Relatives
-married clients, pilot and passenger in private airplane crash
RPC 28
-married lawyers RPC 11
Representing condominium association against unit owner RPC 97
School board
-in-house counsel serving as administrative hearing officer in discipli-
nary matters, 07 FEO 10
-representation on criminal forfeitures RPC 54
-roles of school board lawyers in administrative proceedings 08 FEO 2
Screening, see SCREENING
Settlement
-multiple representation, parent and child RPC 109
-participation in confidential settlement agreement, representation of
clients with similar claims after 03 FEO 9
-restricting a lawyer’s practice RPC 179
Spouses, representing one in a domestic matter after previously repre-
senting both spouses in several matters 15 FEO 8
Tax foreclosure sale, county tax attorney bidding at 06 FEO 5
Waiver
-for failure to object to conflict of former lawyer 11 FEQ 2
-of objection to future conflict RPC 168, 07 FEO 11
Workers' compensation, see WORKERS' COMPENSATION

CONSENT

See CONFIDENTIALITY, CONFLICTS OF INTEREST.
Informed consent to multiple representation in real estate closing,
requirements for 13 FEO 4
Nonconsentable conflicts
-commercial real estate loan closing 13 FEO 14

CONTINGENT FEES

Alimony, see ALIMONY

Child Support, see CHILD SUPPORT

Court awarded fee, collecting both 02 FEO 4

Definition of RPC 158

Division of in departure provision of law firm employment agreement
08 FEO 8

Fixed amount for representation and costs, forfeiture to lawyer of
amount in excess of costs RPC 149, RPC 158

Flat fee including costs and fine RPC 158

Hourly rate charge in addition to RPC 235

Litigation cost protection insurance, provision in fee agreement requir-
ing premium reimbursement 18 FEO 6
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Medical payments insurance, contingent and sliding fees for collection
of RPC 35, RPC 174

Medical insurance reimbursement and gross recovery, collecting fee on
both RPC 231

Settlements, see SETTLEMENTS

Structured settlements RPC 141

CORPORATE REPRESENTATION
See also COMMUNICATION WITH ADVERSE PARTIES, COM-
MUNICATION WITH WITNESSES
Board of directors, duty of lawyer-director when board decision results
in unauthorized practice of law 07 FEO 3
Conflicts of interest
-hiring lawyer who previously represented adverse corporation
12FEO 4
-representing condominium association against unit owner RPC 97
Disclosure of confidential information pursuant to SEC regulations
05 FEO 9
Executive director of public interest law organization engaged in wrong-
ful conduct, duty of lawyer when 13 FEO 9
In-house counsel
-disclosure of confidential information by to support personal claim
against former employer 00 FEO 11
-other clients, representation of while serving as in-house counsel
RPC 9, RPC 151
Public interest law organization 13 FEO 9
Wrongful termination claim of in-house counsel 00 FEO 11

COSTS AND EXPENSES OF REPRESENTATION
See also ADVANCING FUNDS TO CLIENTS, FINANCING LITI-
GATION
Advancing costs
-class action RPC 124
-computer tablet, lawyer may loan to client for use related to repre-
sentation 15 FEO 3
-court reporter 13 FEO 3
-deposition, unconditional release to client 06 FEO 18
-medical records, unconditional release to client RPC 79
-rental car 01 FEO 7
Barter exchange, advance payment by cash or credit card required for
10 FEO 4
Court reporting service, selection of RPC 102
Fixed charge for representation and costs RPC 149, RPC 158
Dormancy fee on unclaimed funds, charging 06 FEO 15
Litigation cost protection insurance, provision in fee agreement requir-
ing premium reimbursement 18 FEO 6
Litigation expenses
-advance payment of RPC 51, 13 FEO 3
-financing of by client's assignment of prospective settlement pro-
ceeds 00 FEO 4
-lawyer obtaining loan to fund litigation costs 06 FEO 12
-litigation cost protection insurance 18 FEO 6
-loan to personal injury client RPC 80
-paying with barter dollars 10 FEO 4
Outsourcing
~clerical or administrative tasks 11 FEO 14
-legal support services 07 FEO 12
Real estate costs, establishing interim account for 05 FEO 11
Remote consultations, charging flat amount for 10 FEO 10
Storage of file and retrieval, charging client for 98 FEO 9
Trust accounts, see TRUST ACCOUNTS

COUNTY ATTORNEYS
See GOVERNMENT LAWYERS

COUNTY COMMISSIONER, LAWYER SERVING AS
See PUBLIC OFFICIAL, LAWYER SERVING AS

COURT-APPOINTED LAWYERS

See also PUBLIC DEFENDERS

Capital case, lawyer's lack of competence RPC 199

Indigent client offers payment, responsibilities when RPC 52

Notice of appeal, filing to preserve client's rights although without
merit 08 FEO 17

Substitution of counsel RPC 58

Successor counsel, discussing former client’s appellate criminal case with
15FEO 5

Withdrawal, charging for a motion allowing 07 FEO 8

COURTESY

See PROFESSIONALISM AND COURTESY

CREDITORS OF CLIENT

Finance company
-secured interest in settlement proceeds 00 FEO 4
-referring client to 06 FEO 2
Liens
-accounting to medical lienholders in personal injury case
03 FEO 15
-disbursement of settlement proceeds to pay RPC 125, 2017 FEO 4
-lawyer's retaining lien prohibited, 06 FEO 18
-medical providers' liens, payment without client's consent RPC 75,
2017 FEO 4
-medical providers, payment in absence of lien 01 FEO 11
Settlement funds
-payment of medical providers from RPC 69, 2017 FEO 4
-withholding from client in absence of medical lien 01 FEO 11

CRIMINAL REPRESENTATION

See also PROSECUTORS

Bond, lending money to client for RPC 173

Calendar call, paralegal appearing for lawyer 00 FEO 10

Candor to court in sentencing proceeding 03 FEO 5

Capital case
-court-appointed lawyer's lack of competence RPC 199
-stand-by defense counsel RPC 198

Child witness in molestation or abuse criminal case
-interviewing without consent of prosecutor RPC 61
-interviewing without parental consent 09 FEO 7

Client contraband, taking possession or disclosing to authorities
07 FEO 2

Client file, turning over to criminal defendant’s successor appellate
counsel 15 FEO 5

Communications by government investigators with employees of corpo-
rate target 99 FEO 10

Confidentiality, discussing former client’s appellate criminal case with
successor counsel 15 FEO 5

Defendant, representation on habitual felon charge when previously
prosecuted 03 FEO 14

Discovery
-disclosure restrictions 19 FEO 7
-providing defendant with during representation 13 FEO 2

Driving record, disclosure of 98 FEO 5

Evidence of crime, taking possession of RPC 221, 07 FEO 2

Fees RPC 158

Forfeitures RPC 54

Government lawyer's oversight of investigator's communications with
employees of corporate target 99 FEO 10

Ineffective assistance of counsel claim, responding to 11 FEO 16

Legal defense fund 98 FEO 14

Motion for appropriate relief, lawyer’s duty when advancing claims pre-
viously made by pro se defendant 16 FEO 2

Order for arrest, asking for when defendant detained by ICE 13 FEO 6

Plea agreements
-disclosure of material terms RPC 152
-waiver of allegation of ineffective assistance of counsel RPC 129
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-waiver of allegation of prosecutorial misconduct RPC 129
-waiver of appellate and post-conviction rights RPC 129

Pro se defendant, lawyer’s duty when advancing claims made in motion
for appropriate relief 16 FEO 2

Prosecuting witness
-representing criminal defendant when prosecuting witness is current

client 10 FEO 3
-seeking cooperation on plea agreement and settling civil claim
against defendant RPC 225

Public official, defense of criminal defendants while serving as, RPC
63, 07 FEO 16

Release/dismissal agreements 13 FEO 1

Sentencing proceeding, misrepresentation of prior record level at
98 FEO 5, 03FEO 5

Settlement of civil claim, including agreement not to report to law
enforcement 08 FEO 15

Stand-by defense counsel in capital case RPC 198

Threatening criminal prosecution 98 FEO 19

Undocumented alien, advising that deportation may avoid conviction
11 FEO 3

DECEASED LAWYERS

Files of clients RPC 16

DISABLED CLIENT

Ed. Note: This heading refers to clients with diminished capacity in general.
See also CONFIDENTIALITY
Custody/visitation, role of lawyer appointed to represent child 12 FEO 9
Guardian, seeking appointment of guardian for client RPC 157
Guardian ad litem, lawyer appointed as 04 FEO 11
Incompetent client
-seeking appointment of guardian RPC 157
Incompetency proceeding
-representation of respondent in 98 FEO 16
Power of attorney, preparation upon request of prospective attorney-in-
fact 03FEO 7

DISAPPEARANCE OF CLIENT

Filing complaint after RPC 223
Insurance carrier, representation of after insured disappears 10 FEO 1
Withdrawal upon 03 FEO 16

DISBARRED LAWYER

Employment of 98 FEO 7

DISCHARGE OF LAWYER

Files of client, see FILES OF CLIENT

DISCLOSURE (IN GENERAL)

See also CANDOR TOWARD TRIBUNAL, CONFIDENTIALITY,
DISCLOSURE OF CLIENT IDENTITY
Accounting for disbursements to medical lienholders in personal injury
cases 03 FEO 15
Adverse evidence, withholding in disability hearing RPC 230, 98 FEO 1
Agreement in civil settlement not to report to law enforcement
08 FEO 15
Alias, disclosure of client alias in workers' compensation action 08 FEO 1
Audit of real estate trust account by title insurer 08 FEO 13
Authorization to disclose confidential information RPC 12
Child abuse, reporting to county department of social services RPC
120, RPC 175
Citizenship status of opposing party, disclosure to ICE 09 FEO 5
Clerk’s error dismissing charge, disclosure of 11 FEO 12
Client assets, disclosure of after chapter 7 bankruptcy case is closed
98 FEO 20
Client contraband, disclosure of location to authorities 07 FEO 2
Contagious disease of client, reporting to public health authority
RPC 117
Correcting erroneous claims and statements of law or facts in previous

pro s filing, lawyer’s duty in motion for appropriate relief 16 FEO 2

Death of client during settlement negotiations RPC 182

Deceased client, disclosure of confidences of in will contest proceeding
02FEO 7

Deceased client, disclosure of confidential information of RPC 206

Disability hearing, withholding adverse medical evidence, RPC 230

Driving record, disclosure of on application for limited driving privilege
98 FEO 5

Estate, confidential information of, see ESTATES

Fees, disclosure necessary in suit to collect 04 FEO 6

Files, material in, see FILES OF CLIENT

Fraud upon tribunal
-by former client 99 FEO 15
-in consent judgment based on false information from client

99 FEO 16

Hiring law firm, disclosure of client identities to detect conflicts
10 FEO 12

Impaired firm lawyer, disclosure to clients and State Bar 13 FEO 8

Implied authorization to disclose confidential information RPC 12, 15
FEO 5

Ineffective assistance of counsel claim, responding to 11 FEO 16

Information of parent seeking representation for minor child 05 FEO 4

Lawyers moving between firms, disclosure of client identities to detect
conflicts 10 FEO 12

Legal malpractice, rebuttal of client's assertions in action against liability
carrier that employed lawyer RPC 62

Liability carrier for lawyer, disclosure of client information to in antici-
pation of claim RPC 77

Mentoring, protecting client confidential information 14 FEO 1

Metadata, duty to prevent disclosure of and prohibition of use of
09 FEO 1

Minor client, disclosure of confidential information to parents 98 FEO
18,05 FEO 4

Opposing counsel's mental health problem 03 FEO 2

Potential malpractice, duty to disclose 15 FEO 4

Receipt of inadvertently disclosed documents from opposing party
RPC 252

Recorded conversations, sse RECORDED CONVERSATIONS

Reporting out, as permitted by SEC regulations 05 FEO 7

Settlement of civil action that includes agreement not to report to law
enforcement 08 FEO 15

Subpoena to witness RPC 236, 14 FEO 7

Successor counsel, discussing former client’s appellate criminal case with
15FEO 5

Tape recording opposing counsel RPC 171

Wrongful termination claim, disclosure of corporate information to
support 00 FEO 11

DISCLOSURE OF CLIENT IDENTITY

Alias, disclosure of client alias in worker compensation action 08 FEO 1

Demand letter RPC 21

False identity, client testifying under RPC 33

Liability carrier for lawyer, disclosure of client's identity to in anticipa-
tion of claim RPC 77

DISCOVERY FOR LITIGATION

Citizenship status of opposing party, discovery request seeking 09 FEO 5
Disclosure restrictions 19 FEO 7
Metadata, duty to prevent disclosure of and prohibition of use of
09 FEO 1
Providing defendant with during representation 13 FEO 2

DISQUALIFICATION

See also CONFLICTS OF INTEREST

Imputed disqualification, see IMPUTED DISQUALIFICATION
Instructing client to consult other lawyers to disqualify RPC 181
Multiple representation, see MULTIPLE REPRESENTATION
Prosecutors, see PROSECUTORS
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Public officials, see PUBLIC OFFICIALS
Witness, lawyer as, see WITNESS, LAWYER AS

DISTRICT ATTORNEYS
See PROSECUTORS

DIVISION OF FEES
Between lawyer and nonlawyer
-in barter exchange program 10 FEO 4
-in Social Security disability case 03 FEO 10
-in tax appeal 13 FEO 7
-network lawyer for company providing litigation and administrative
support services 12 FEO 10
Between lawyers in different firms
-referral fees RPC 205, 10 FEO 6
-retirement benefits RPC 13
-with former firm 03 FEO 11
-with former lawyer, disclosure of settlement terms to facilitate
13 FEO 12
Between lawyers in same firm
-upon departure 08 FEO 8, 12 FEO 12
Public interest law corporation, charging of fees by 13 FEO 9

DIVORCE
See DOMESTIC RELATIONS

DOMESTIC RELATIONS
Alimony, see ALIMONY
Child custody, see CHILD CUSTODY
Child support, see CHILD SUPPORT
Collaborative resolution process, participation in notwithstanding
mandatory withdrawal prior to court proceedings 02 FEO 1
Confidentiality, see CONFIDENTIALITY
Conflicts of interest
-bankruptcy, representation of husband and wife after divorce
07 FEO 7
-consultation with lawyer as prospective mediator 10 FEO 8
-former client, representation of spouse in action against former
domestic relations client RPC 42
-joint representation for separation agreement prohibited
19FEO 1
-partner's former firm represented opposing party RPC 45
-preparing pleading for unrepresented adverse party 02 FEO 6, 15
FEO1,15FEO 2
-spouses, representing one in a domestic matter after previously rep-
resenting both spouses in several matters 15 FEO 8
Custody/visitation, role of lawyer appointed to represent child 12 FEO 9
Estate planning, joint representation of husband and wife RPC 229
Fee agreement, obtaining interest in client's support payments to secure
fee RPC 187
Fee agreement, promissory note secured by interest in marital property
as fee payment RPC 186
Former client
-representation of spouse in action against former domestic relations
client RPC 42
Imputed disqualification, see IMPUTED DISQUALIFICATION
Income, presentation of consent judgment based on false information
about received from client 99 FEO 16
Instructing client to consult with other lawyers to disqualify RPC 181
Social media
-advising client about 14 FEO 5
-seeking access to public and private portions of 18 FEO 5
Spouses, receipt of confidential information from prohibits subsequent
representation of spouse in domestic action RPC 32

DUTY TO REPORT
Ed. Note: This heading refers to the reporting of lawyer misconduct unless
otherwise indicated.
Child abuse perpetrated by client to department of social services RPC

120, RPC 175

District attorney's duty to report defense lawyer RPC 30

Fraudulent general warranty deed, reporting lawyer's preparation of
RPC 17

Impaired firm lawyer 13 FEO 8

LAP support groups, no duty to report 01 FEO 5

Mental health professional, sexual impropriety, agreement not to report
to appropriate licensing authority RPC 159

Opposing counsel's mental health problem 03 FEO 2

Release of settlement proceeds without satisfying conditions precedent
RPC 127

Remedial measures by lawyer irrelevant to reporting requirement RPC 17

Settlement with lawyer prohibiting disclosure of misconduct RPC 84

EMPLOYEES OF LAWYERS
See also NONLAWYERS and TEMPORARY LAWYERS
Bail Bondsman RPC 1
Bonus RPC 147
Compensation of nonlawyer representing Social Security claimants
05 FEO 6
Contacting clients of former employer 09 FEO 3
Contracting with outside company to administer law office 01 FEO 2,
03 FEO 6
Confidentiality, effect of hiring former employee of opposing counsel
RPC 176
Delegation of tasks to nonlawyers, standard for RPC 70, RPC 216, 99
FEO 6,02 FEO 9, 12 FEO 11
Depositions, role of paralegal in RPC 183
Disbarred lawyer 98 FEO 7
Division of fees
-percentage bonus as RPC 147
-with nonlawyer employee representing Social Security claimants
05 FEO 6
Field representatives, use of to obtain representation contracts
12 FEO 11
Former employee of opposing counsel, hiring RPC 74, RPC 176
Gifts from court reporting service RPC 102
Independent contractor, using services of RPC 216, 99 FEO 6
Investigator RPC 1
Management firm, contracting with to administer law office 01 FEO
2,03FEO 6
Negotiating with claims adjustors RPC 70
Nonlawyer representing Social Security claimants 05 FEO 2,
05 FEO 6
Public interest law corporations, employment of lawyers and nonlawyers
to provide services 13 FEO 9
Outsourcing
~clerical or administrative tasks 11 FEO 14
-legal support services 07 FEO 12
Part-time employees RPC 1
Secretary who is also real estate agent RPC 88
Signing lawyer's name to pleadings 06 FEO 13
Supervision of
-conflicts of interest RPC 102
-independent paralegal searching real estate titles 99 FEO 6
-employee negotiating with claims adjustors RPC 70
- paralegal appearing at calendar call 00 FEO 10
-paralegal closing a residential real estate transaction 99 FEO 13,
01 FEO 4, 01 FEO 8, 02 FEO 9, Authorized Practice 2002-1.
-paralegal signing lawyer's name to pleadings 06 FEO 13
-tester/undercover investigator in investigation involving misrepre-
sentation 14 FEO 9
-unemployment hearing, nonlawyer appearing for party at
09 FEO 10
Title abstract services RPC 29, 99 FEO 6
Witness in litigation RPC 19, RPC 213
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EMPLOYEES OF OPPOSING COUNSEL

See EMPLOYEES OF LAWYERS

ESCHEAT OF CLIENT PROPERTY

Charity, donating client funds to without consent RPC 149
Trust funds RPC 89

ESCROW ACCOUNTS

See also TRUST ACCOUNTS

Conflict of interest absent, representation of party after resignation as
escrow agent 98 FEO 11

Disbursement of escrowed funds, dispute over RPC 66

Dispute over disbursement, representation of one party pursuant to
waiver of future conflict 99 FEO 8

Guidelines for maintaining RPC 66

Real estate transactions
-disbursement of escrowed funds RPC 66

Resignation as escrow agent to represent obligor or obligee 98 FEO 11

ESTATES

Administrators, see PERSONAL REPRESENTATIVES OF ESTATES

Authority to act, drafting estate documents at request of third party
06 FEO 11

Checking account for, maintaining in accord with fiduciary account
requirements in Rule 1.15 2017 FEO 2

Confidential information of deceased client, disclosure in a will contest
proceeding 02 FEO 7

Confidential information of deceased client, disclosure to personal rep-
resentative RPC 206

Confidential information, disclosure to substitute personal representa-
tive RPC 195

Conflicts of interest
-defending former personal representative against claim brought by

estate RPC 137
-personal representative, representing in individual and official capac-
ities RPC 22

-seeking to remove co-executor of an estate 99 FEO 4

Decedent's confidential information, disclosure to personal representa-
tive RPC 206

Executors, see PERSONAL REPRESENTATIVES OF ESTATES

Financial products, sale to client as part of estate plan 01 FEO 9

Heirs, duty to when filing wrongful death action for estate 07 FEO 1

Identity of client, lawyer represents estate as entity and personal repre-
sentative in official capacity RPC 137, 07 FEO 1

Multiple representation RPC 144

Personal representatives, see PERSONAL REPRESENTATIVES OF
ESTATES

Principal, drafting documents for at the request of a third party
06 FEO 11

Seeking removal of personal representative 02 FEO 3

Spouses, joint representation in estate planning RPC 229

Witness, lawyer as RPC 142

EX PARTE COMMUNICATIONS

See COMMUNICATIONS WITH JUDGES
See also COMMUNICATIONS WITH ADVERSE PARTIES, COM-
MUNICATIONS WITH WITNESSES

FAMILY LAW

See ALIMONY, CHILD SUPPORT, DOMESTIC RELATIONS

FEE AGREEMENTS

See also CONTINGENT FEES, FEES, RETAINER AGREEMENTS

Advance fees, guidelines for 08 FEO 10

Alternative dispute resolution, requiring in fee dispute RPC 107

Court awarded fee and contingent fee, collection of both 02 FEO 04

Fee schedule for services provided by public interest law organization,
inclusion in retainer agreement 13 FEO 9

Fee sharing with nonlawyer/claimant's representative in Social Security

case 03 FEO 10

Finance charges, advance agreement not required if allowed by law
12FEO 3

Guidelines for fees paid in advance 08 FEO 10

Hourly billing, guidelines for agreement based on 07 FEO 13

Litigation cost protection insurance, provision in fee agreement requir-
ing premium reimbursement 18 FEO 6

Minimum fees earned upon payment 08 FEO 10

Model provisions for 08 FEO10

Nonrefundable retainers, see RETAINER AGREEMENTS

Nonlawyer field representative obtaining from prospective client
12FEO 11

Renegotiation, increase in hourly rate RPC 166

Security for fee, see FEES

Settlements, see SETTLEMENTS

Support payments of domestic client, obtaining interest in to secure
legal fee RPC 187

FEES

See also COLLECTIONS, CONTINGENT FEES, COSTS AND
EXPENSES OF REPRESENTATION, DIVISION OF FEES, FEE
AGREEMENTS

Acceptance of referral fee from investment advisor 99 FEO 1

Advance payment of RPC 50, RPC 158, 97 FEO 4, 00 FEO 5,

05 FEO 13, 08 FEO 10

Arbitration of fee dispute, purpose of mandatory requirement RPC 222

Assignment of client's judgment as payment or security for fee
RPC 134

Barter exchange, participation in 10 FEO 4

Brokerage company, offering client access to as payment option 2018
FEO 4

Client-lawyer relationship created by collecting fee 06 FEO 14

Contingent fee and court awarded attorney fee, collecting both
02 FEO 4

Collection of
-collection agency, use permitted RPC 7
-disclosure of confidential information to collect 04 FEO 6, 16

FEO 4
-foreclosure on deed of trust, 08 FEO 12

Commission for law related services 10 FEO 13, 14 FEO 10

Court petition for, disclosure of discounted legal fees in 01 FEO 1

Credit card, payment by 97 FEO 9, 09 FEO 4

Deed of trust to secure fee, initiating foreclosure on 08 FEO 12

Definitions of 08 FEO 10

Disclosure of settlement terms to resolve fee dispute with former lawyer
13 FEO 12

Disputed fees
-explanation of funds that may be retained in trust account to pay

11 FEO 13
-fees previously paid and transferred to operating account 13 FEO 9
-transfer from trust account to lawyer upon certain conditions
06 FEO 16
Division of fees
-with departed lawyer 12 FEO 12
-with former lawyer 13 FEO 12
-with lawyer for referral RPC 148, 10 FEO 6
-with nonlawyer
-barter exchange program 10 FEO 4
-company providing litigation and administrative support services
12 FEO 10
-group coupon website company 11 FEO 10
-nonprofit public interest law corporation 13 FEO 9
-percentage bonus paid to employee RPC 147
-representing Social Security claimants 05 FEO 6
-tax appeal 13 FEO 7
Duty to return fees due to lawyer’s potential malpractice 15 FEO 4
Duty to return fees to third party payor 05 FEO 12
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Earned upon receipt RPC 50, 97 FEO 4, 00 FEO 5, 08 FEO 10
Electronic transfer, payment of fees by RPC 247
Fee agreement, see FEE AGREEMENTS
Fee dispute resolution program of the State Bar
-alternative fee dispute resolution process of public interest law
organization included in fee agreement 13 FEO 9
-charging for time expended to participate in 00 FEO 7
-disputed fees, transfer to lawyer after dismissal of petition
06 FEO 16
Finance charge on 98 FEO 3, 12 FEO 3
Flat fees 97 FEO 4, 00 FEO 5, 08 FEO 10
Hourly billing, guidelines for 07 FEO 13
Insurer’s billing guidelines, compliance with 98 FEO 17
Judgment, assignment of as payment for legal fee RPC 134
Legal defense fund 98 FEO 14
Medical payments insurance, prohibition on contingent and sliding fees
for collection of RPC 35, RPC 174
Minimum fees earned upon payment 08 FEO 10
Minor plaintiff, court approval of settlement, compensation of minor's
lawyer paid by carrier RPC 167
Mixed fee based on hourly rate and contingent fee RPC 235
Nonrefundable fees RPC 158, 00 FEO 5, 08 FEO 10
Nonrefundable retainers, see RETAINER FEES
Proceeds from client's medical payments insurance and gross recovery,
collecting fee on both RPC 231
Recovering legal fees from opposing party RPC 196
Referral fees, see DIVISION OF FEES BETWEEN LAWYERS
Refund of
-advance fee RPC 158, 00 FEO 5, 08 FEO 10
-client's appeal bond, application to fees RPC 37
-flat fee 97 FEO 4, 00 FEO 5, 08 FEO 10
-prepaid fee RPC 106, 08 FEO 10, 13 FEO 9
-to third party payor 05 FEO 12
-unearned fee 05 FEO 13, 08 FEO 10
Remote consultation, fee for 10 FEO 10
Reused work product, billing for RPC 190
Security for fee
-confession of judgment RPC 222
-promissory note and deed of trust in domestic case RPC 186,
08 FEO 12
-retaining file prohibited as 06 FEO 18
Sliding fee for collecting proceeds from insured's medical payments lia-
bility insurance RPC 174
Solicitation of, from third parties 98 FEO 14
Third party payors 98 FEO 14, 05 FEO 12
Trust account, client funds on deposit in
-not designated for payment of legal fees, may not be retained in
account as disputed fees 11 FEO 13
-paid to lawyer as fee although disputed, upon certain conditions
06 FEO 16
Virtual currency, acceptance of for legal fees 19 FEO 5
Withdrawal, charging client for motion to allow 07 FEO 8

FIDUCIARY ACCOUNTS

See TRUST ACCOUNTS

FILES OF CLIENT

Access to by incarcerated defendant 13 FEO 2

Access to by lawyer who departs firm RPC 227

Computer based conflict checking system 09 FEO 9

Co-party, release of file to RPC 245

Correspondence with insurance carrier, surrendering copies to insured
RPC 92

Costs of copying and retrieving, charging to client 98 FEO 9

Deceased lawyer's files RPC 16, 12 FEO 13

Deposition transcript, unconditional release to client upon termination
of representation 06 FEO 18

Disbarred lawyer’s files 12 FEO 13

Discovery, providing defendant with during representation 13 FEO 2

Disposing of closed files, guidelines RPC 16, RPC 209, 09 FEO 9

Documents, releasing original documents to client upon termination of
representation RPC 169

Electronic files, storage on vendor’s computers accessible via Internet
08 FEO 5,11 FEO 6

Electronic mail (email), retention of 02 FEO 5, 13 FEO 15

Electronic storage of RPC 234, 13 FEO 15

Guardian, release of client's file to 98 FEO 16

Internet, storing client files on website accessible by 08 FEO 5,
11 FEO 6

Medical records obtained during case evaluation, unconditional release
to client upon termination of representation RPC 79

Muissing lawyer’s files 12 FEO 13

Multiple representation
-delivery of file upon termination of representation RPC 178
-delivery of information entrusted to lawyer by other client RPC 153

New lawyer hired by client, providing information to RPC 153, 15
FEO 3

Original documents, delivery to client RPC 178

Partners and managing lawyers duties relative to files of suspended, dis-
barred, missing lawyer of firm 12 FEO 13

Photocopies of documents in file, lawyer's responsibility for cost upon
termination of representation RPC 169, RPC 178

Recycling office waste paper RPC 133

Storage of
-on website accessible by Internet 08 FEO 5, 11 FEO 6
-retrieval, charging client for 98 FEO 9

Successor counsel, providing defendant’s appellate criminal file to
15FEO 5

Suspended lawyer’s files 12 FEO 13

Termination of representation
-delivery of file to client RPC 178
-format of file delivered to client 13 FEO 15
-photocopies of documents in file, lawyer's responsibility for cost

upon termination of representation RPC 169

-surrender of deposition transcript upon 06 FEO 18

Title notes, releasing to client RPC 169, RPC 227

FINANCING LITIGATION

Financing company taking interest in litigation OOFEO 4

Lawyer obtaining loan for 06 FEO 12

Litigation cost protection insurance, provision in fee agreement requir-
ing premium reimbursement 18 FEO 6

Referring client to financing company 06 FEO 2, 2018 FEO 4

FORECLOSURES

Bankruptcy, see BANKRUPTCY

County attorney bidding on real property at tax foreclosure sale
06 FEO 5

Confidential information, disclosure to trustee by unsophisticated
debtor, consequences of 13 FEO 5

Deed of trust, common representation of lender and trustee on
04 FEO 3, 14 FEO 2

Disqualification from representing lender in contested foreclosure when
spouse and paralegal own interests in closely held corporate trustee
11FEO 5

Disqualification from representing trustee and secured creditor in con-
tested proceeding 14 FEO 2

Foreclosing deed of trust on client’s property 08 FEO 12

Multiple representation
-of lender and trustee in ancillary action 04 FEO 3
-of lender and trustee in contested foreclosure is nonconsentable con-

flict 14 FEO 2

Real estate owned (REO) property

-representation of buyer 06 FEO 3
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-representation of buyer and lender 13 FEO 4
-representation of lender 13 FEO 4
Role of trustee, duty to explain to unsophisticated debtor 13 FEO 5
Spouse and paralegal own interest in closely-held corporate trustee,
lawyer may not represent lender in contested foreclosure 11 FEO 5
Trustee, lawyer as
-disqualification from representing lender after acting as trustee and
obtaining confidential information from borrower 13 FEO 5
-disqualification not imputed to other lawyers of firm 08 FEO 11
-filing motion to set aside automatic stay in bankruptcy RPC 46
-preparing work-out agreement RPC 90
-representation of beneficiary on other matters while serving as
08 FEO 11
-resignation to represent lender RPC 90, 13 FEO 5
-responsibilities and limitations on, comprehensive guidelines
RPC 82
-service as after representing seller RPC 3
-suing former debtor after foreclosure is complete RPC 64
Waiver of right to notice of foreclosure, preparing for unnrepresented
borrower 15 FEO 2

FORMER CLIENTS

Ed. Note: This heading refers primarily to conflicts of interest.

See also FILES OF CLIENT

Borrower in real estate transaction, service as trustee in foreclosure
against RPC 3

Client who pays consultation fee is former client 06 FEO 14

Confidential settlement agreement, representation of similar claimants
after participation in 03 FEO 9

Consultation with lawyer as prospective mediator 10 FEO 8

Corporate client, case management, settlement and litigation policies
protected as confidential information of former 12 FEO 4

Criminal defendant, discussing former client’s appellate criminal case
with successor counsel 15 FEO 5

Employee contacting clients of former employer 09 FEO 3

Escrow dispute, waiver of future conflict 99 FEO 8

Estate, defending former personal representative against claim brought
by estate RPC 137

Failure to object to former lawyer’s representation of adverse party, when
delay constitutes waiver of objection 11 FEO 2

File
-delivery of information entrusted to lawyer by other client

RPC 153
-retention of email correspondence 02 FEO 5
-successor counsel, providing defendant’s appellate criminal file to
15FEO 5

Lateral hire, restrictions on representation adverse to formerly represent-
ed organization 12 FEO 4

Mediation, prior consultation with lawyer as prospective mediator
10 FEO 8

Medical malpractice claim against RPC 27

Multiple representation, see MULTIPLE REPRESENTATION

Objection to representation of adverse party, when delay constitutes
waiver of objection 11 FEO 2

Screening lateral hire as to matters involving former corporate client
12FEO 4

Spouses, representing one in a domestic matter after previously repre-
senting both spouses in several matters 15 FEO 8

FRIVOLOUS CLAIMS AND CONTENTIONS

Motion for appropriate relief, lawyer’s duty when advancing claims pre-
viously made by pro se defendant 16 FEO 2

Notice of appeal, filing although client may be deported 11 FEO 3

Pro se defendant, lawyer’s duty when advancing claims made in motion
for appropriate relief 16 FEO 2

GOVERNMENT LAWYERS

Attorney general staff lawyers
-judicial consultations prohibit representation in appeal RPC 122
-representation of adverse interests RPC 55
Communications with judges RPC 122
Conflicts of interest
-appellate representation of county does not prohibit suit against
county on unrelated matters RPC 131
-attorney general staff lawyers RPC 55
-county attorney acting as guardian ad litem in child abuse case
RPC 14
-county attorney bidding on real property at tax foreclosure sale
06 FEO 5
-school board, representation on criminal forfeitures RPC 54
-sheriff's department, representation of prohibits representation of
criminal defendants RPC 73, 07 FEO 16
Cross-examination of former client 03 FEO 14
District attorneys, see PROSECUTORS
Imputed disqualification
-representation of sheriff's department disqualifies other members of
firm from representing criminal defendants RPC 73, 07 FEO 16
Law firm for county, partner's election to board of county commission-
ers does not disqualify RPC 130
Oversight of investigation and communications with employees of cor-
porate target 99 FEO 10
Pro bono legal services provided by 14 FEO 3
Public officials, see PUBLIC OFFICIAL, LAWYER SERVING AS
School board lawyers
-in-house counsel serving as administrative hearing officer in discipli-
nary matters 07 FEO 10
-representation on criminal forfeitures RPC 54
-roles of school board lawyers in administrative proceedings 08 FEO 2
Tester/undercover investigator, use of by government lawyer 14 FEO 9
Unauthorized practice of law in quasi-judicial proceeding before local
government, government lawyer's response to 07 FEO 3

GUARDIANS

Conflicts of interest, see CONFLICTS OF INTEREST
Child represented by GAL and attorney, communication with RPC 249
Custody/visitation, role of lawyer appointed to represent child 12 FEO 9
Direct communication with represented GAL 02 FEO 8
Disabled clients, see DISABLED CLIENTS
Guardian ad litem in child neglect or abuse proceeding
-lawyer serving as GAL for incompetent parent 04 FEO 11
-prohibition on communication with represented person does not
apply to lawyer acting solely as 06 FEO 19
-prohibition on communication with represented person does not
apply to nonlawyer serving as 06 FEO 19
Incompetent client, see DISABLED CLIENTS
Minors, child/father conflict of interest RPC 163
Revealing confidential information to parents of minor client 98 FEO 18
Seeking to remove guardian ad litem 06 FEO 9

IMPUTED DISQUALIFICATION

Attorney general staff lawyer RPC 122

Firm member's service on board of trustees of nonprofit hospital, filing
suit against hospital RPC 160

Former partner jointly represented spouses, subsequent representation
of spouse in domestic action RPC 32

Government lawyers, see GOVERNMENT LAWYERS

Judge related to firm lawyer, appearance before 05 FEO 1

Law clerk, conflicts of not imputed 10 FEO 12

Legal services lawyers, representation of adverse interests by 99 FEO 3

Partner's former firm represented opposing party RPC 45

Partner serving as public official, see PUBLIC OFFICIAL, LAWYER
SERVING AS

Screening later hire to avoid 12 FEO 4
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Trustee for foreclosure, see FORECLOSURE

INCOMPETENT CLIENT
See DISABLED CLIENT

INDIGENT PERSONS
Court-appointed lawyers, see COURT-APPOINTED LAWYERS
Pro se representation, see PRO SE REPRESENTATION

IN-HOUSE COUNSEL
See CORPORATE REPRESENTATION

INSURANCE REPRESENTATION
Advising insured and insurer on settlement value of case 03 FEO 12
Arbitration, in-house legal counsel for carrier, representation of insured
RPC 151
Audited legal bills, disclosure of information about insured's representa-
tion in bills submitted to insurer's auditor 98 FEO 10, 99 FEO 11
Billing guidelines of insurance carrier 98 FEO 17
Communication with adverse insurance carrier RPC 39
Communication with adverse party RPC 15
Communication with defendant/insured in personal injury action prior
to carrier's appointment of lawyer to represent RPC 194
Conflicts of interest
-audited legal bills 98 FEO 10
-bad faith action against insurer for failure to pay liability claim,
simultaneous representation of insured and claimant RPC 207
-billing, compliance with carrier's requirements and guidelines
98 FEO 17
-demanding carrier settle within policy limits on behalf of insured
RPC 91
-dismissal of insured's counterclaim RPC 103
-indemnifying liability carrier for unpaid liens of medical providers
RPC 228
-in-house counsel for carrier, representation of insured and carrier
RPC 151
-insured's compulsory counterclaim, representation on RPC 172
-minor plaintiff, court approval of settlement, compensation of
minor's lawyer paid by carrier RPC 167
-personal injury victim and medical insurance carrier with subroga-
tion agreement, simultaneous representation RPC 170
-plaintiff's offer to limit insured's liability in exchange for admission
of liability RPC 112
-plaintiff's offer to limit insured's liability in exchange for consent to
amend complaint RPC 111
-settlement advice and 03 FEO 12
-suing insured while defending other persons insured by same carrier
RPC 56
-underinsured motorist carrier, representation of carrier in name of
underinsured motorist RPC 110
-underinsured motorist carrier, representation of insured, carrier, and
same carrier relative to underinsured motorist coverage carried by
plaintiff RPC 177
-uninsured motorist carrier, representation of insured, carrier, and
same carrier relative to uninsured motorist coverage carried by
plaintiff RPC 154
Correspondence with carrier, surrendering copies to insured RPC 92
Declaratory judgment action
-representation of carrier and insured as coplaintiffs RPC 59, RPC
151
-representation of insured during pendency of carrier's declaratory
judgment action against insured RPC 140
Duty to insured RPC 92
Fees
-contingent and sliding fees for collecting proceeds from insured's
medical payments liability insurance RPC 35, RPC 174
-disclosure of information about insured's representation in bills sub-
mitted to insurer's auditor 98 FEO 10, 99 FEO 11

Insured’s disappearance, representation of insurance carrier after
10FEO 1
Interpleader, in-house legal counsel for carrier filing action for allocation
of settlement proceeds RPC 151
Medical payments insurance,
-prohibition on contingent and sliding fees for collection of RPC
35, RPC 174
-proceeds from policy and gross recovery, collecting fee on both
RPC 231
Minor, representation of in court approval of settlement RPC 167
Multiple representation
-disclosure of information to employer and workers' compensation
carrier 06 FEO 1
-in-house legal counsel for carrier, representation of insured and car-
rier RPC 151
-representation of carrier and insured in declaratory judgment action
RPC 59
-representation of insured, carrier, and same carrier relative to under-
insured motorist coverage carried by plaintiff RPC 177
-representation of insured, carrier, and same carrier relative to unin-
sured motorist coverage carried by plaintiff RPC 154, RPC 177
-representation of insured during pendency of carrier's declaratory
judgment action against insured RPC 140
-representation of personal injury victim and medical insurance carri-
er with subrogation agreement RPC 170
Settlement advice to multiple clients 03 FEO 12
Subrogation claim, in-house legal counsel for carrier, representation of
carrier and insured RPC 151
Uncooperative insured, following carrier’s instructions while represent-
ing 99 FEO 14, 10 FEO 1
Uninsured and underinsured motorist coverage
-communication with represented defendant by lawyer for underin-
sured motorist carrier RPC 110
-communication with unrepresented defendant after uninsured
motorist carrier has elected to defend in the name of defendant
RPC 193
-in-house legal counsel for carrier, appearing as attorney for unin-
sured motorist to defend UIM claim RPC 151
-representation of insured, carrier, and same carrier relative to unin-
sured motorist coverage carried by plaintiff RPC 154
-representation of insured, insurer, and uninsured motorist carrier
RPC 177
-underinsured motorist, UIM action pending, withdrawal of lawyer
appointed by motorist's liability carrier upon payment of policy
limits RPC 156
-uninsured motorist, withdrawal from representation of RPC 8
Waiver of affirmative defense by insured, insured's consent required
RPC 118

INTERNET

See also ADVERTISING AND SOLICITATION

Advertising RPC 239, RPC 241, 00 FEO 1, 00 FEO 3

Case summaries, including on webpage 09 FEO 6

Client files, storing on website accessible by clients 08 FEO 5

Cloud Computing, law firm may utilize provided firm uses reasonable
care to safeguard confidential client information 11 FEO 6

Daily discount or group coupons, participation in website that offers
11 FEO 10

Directory of lawyers, participating in RPC 241

Jury verdict record, advertising on Web page 00 FEO 1, 09 FEO 6,
09 FEO 16

Keyword advertising, selecting another lawyer’s name as keyword
10 FEO 14

Lawyer rating system 18 FEO 1

Legal matching service 04 FEO 1, 13 FEO 10, 18 FEO 1

Live chat support services on website 11 FEO 8

Network lawyer for company providing litigation and administrative
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support services 12 FEO 10
Online banking, law firm may utilize provided firm uses reasonable care
to safeguard client information and property 11 FEO 7
Professional networking website
-endorsements/recommendations, accepting and soliciting 12 FEO
8,14FEO 8
-judge, connecting with 14 FEO 8
Review solicitation service 18 FEO 7
Search engine company's keyword advertising, use of 10 FEO 14
Social media
-advising client about 14 FEO 5
-offering incentives to engage with lawyer’s account 19 FEO 7
-seeking access to public and private portions of 18 FEO 5
Software as a service, law firm may utilize provided firm uses reasonable
care to safeguard confidential client information 11 FEO 6
Third party content, lawyer’s responsibility for 18 FEO 1
URL for firm website is trade name 05 FEO 8
Virtual law practice and unbundled legal services 05 FEO 10, 12 FEO 6
Website, URL need not include identifying information 05 FEO 14

INVESTIGATORS
See also EMPLOYEES OF LAWYERS
Communication with represented party through investigator 03 FEO 4
Hiring bail-bondsman as part-time investigator RPC 1
Social Media, seeking access to public and private potions of 18 FEO 5
Tester/undercover investigator, lawyer may supervise investigation
involving misrepresentation under certain conditions 14 FEO 9

JOINT REPRESENTATION
See MULTIPLE REPRESENTATION

JUDGES
See also, COMMUNICATIONS WITH JUDGES
Administrative hearing officer for school board, subsequent representa-
tion in same matter 07 FEO 10
Client, appearance before judge who is 97 FEO 1
Family member, appearance before judge who is 05 FEO 1
Professional networking website, interaction with judge on 14 FEO 8

JURORS
Questionnaire, sending to prospective jurors RPC 214

LAW FIRMS

See also MULTIDISCIPLINARY PRACTICE, PARTNERSHIPS

Advertising or holding out as RPC 116

Agreements addressing lawyer departure or dissolution of firm, see
RESTRICTIVE COVENANTS

Bona fide law firm, holding out as practicing in RPC 116

Departure of lawyer, agreement for division of fees upon 12 FEO 12

Disqualification imputed to members, see IMPUTED DISQUALIFI-
CATION, SCREENING

Dissolution
-responsibilities of lawyers upon RPC 48, RPC 98, RPC 200
-valuing effect of lawyer's departure in firm agreement 07 FEO 6

Employment agreements, division of contingent fees in upon departure
08 FEO 8

Employment, negotiating for with firm that represents adverse party 16
FEO 3

Fee division, see DIVISION OF FEES

Hiring new lawyer, checking for conflicts when 10 FEO 12

Impaired firm lawyer, responsibilities as to 13 FEO 8

Management company, contracting with to administer law office
01 FEO 2,03 FEO 6

Merger negotiations, agreement not to solicit lawyers from other firm
during 17 FEO 5

Name of firm
-owner's surname, sale to law firm for use in 06 FEO 20
-retired lawyers, see RETIRED LAWYERS
-suspended lawyer 18 FEO 3

Non-equity firm lawyer, designation as “partner” 15 FEO 9

Nonprofit public interest law corporation, supervision issues within
13FEO 9

Outsourcing
-clerical or administrative tasks 11 FEO 14
-legal support services 07 FEO 12

“Partner” designation used for non-equity firm lawyer 15 FEO 9

Partnership of professional corporations 04 FEO 13

Sale of 98 FEO 6

Sharing office space and expenses, question of bona fide partnership
RPC 116

Supervisory and management lawyers, responsibilities for impaired
lawyer 13 FEO 8

LAW RELATED SERVICES

Adoption agency 14 FEO 10
Financial services and products, receiving fee or commission for
10 FEO 13
Mediation
-consultation with lawyer as prospective mediator disqualifies
10 FEO 8
-lawyer-mediator’s preparation of contract for parties to mediation
prohibited 12 FEO 2
Network lawyer for company providing litigation and administrative
support services 12 FEO 10
Rules of Professional Conduct govern lawyer's conduct with respect to
provision of RPC 238

LAWYER AS WITNESS

See WITNESS, LAWYER AS

LAWYER-CLIENT RELATIONSHIP

Child support enforcement agency lawyer does not have client-lawyer
relationship with custodial parent 10 FEO 5
Client's decision-making authority
-discovery disclosure restrictions 19 FEO 7
-exclusive authority to settle RPC 145
-in light of ERISA agreement 19 FEO 2
-plaintiff's offer to limit insured's liability in exchange for consent to
amend complaint RPC 111
-settlement funds, disbursement of RPC 125
-termination of real estate closing upon instruction of buyer
08 FEO 7
Constructive discharge of lawyer RPC 223
“Covering” a court proceeding as a favor to another lawyer, client-
lawyer relationship arising from 99 FEO 12
Creation of relationship 10 FEO 1
Disclaimer of
-communications via internet message board requires 00 FEO 3
-in advance of initial conference RPC 244
-live chat support services on website requires 11 FEO 8
-seller representation when pr